A 

0 
0 
1 

0 
2 
8 

3 
4 



6  = 


A  CATALOGUE  OP 
BOHN'S    VARIOUS     LIBRARIES. 

PUBLISHED  BY 

BELL  AND  DALDY, 

6,  YORK  STREET,  COVENT  GARDEN, 
AND  186,  FLEET  STREET. 


I. 


Bohn's  Standard  Library. 

A  SEBIES  OP  THE    BEST  ENGLISH  AND  FOBEIGN  AUTHOBS,   FEINTED  IK 

POST  8VO.,  AND  PUBLISHED  AT   3«.    Gd.   PEE  VOLUME 

(EXCEPTING  THOSE  MABKED  OTHEBWISE). 


Bacon's  Essays,  Apophthegms,  Wis- 
dom of  the  Ancients,  New  Atlantis,  and 
Henry  VLL,  with  Introduction  and  Notes. 
Portrait. 

Beaumont  and  Fletcher,  a  popular 

Selection  from.    By  Leigh  Hunt. 
Beckmann's  History  of  Inventions, 
Discoveries,  and  Origins.     Revised  and 
enlarged.    Portraits.    In  2  vols. 
Ifremer's  (Miss)  Works.   Translated  by 
Mary  Howttt.    Portrait.    In  4  vols. 
VoL  1.  The  Neighbours  and  other  Tales. 
VoL  2.  The  President's  I>augnter. 
VoL  3.  The  Home,  and  Strife  and  Peace. 

VoL  4.  A  Diary,  the  H Family  ,'&c 

Butler's  (Bp.)  Analogy  of  Seligion, 

and  Sermons,  with  Notes.    Portrait. 

Carafas  (The)  of  Haddaloni:  and 
Naples  under  Spanish  lx>mink>n.  Trans- 
lated from  the  German  of  Alfred  de 
Reumont. 

Carrel's  Counter  Revolution  in  Eng- 
land. Fox's  History  and  Lonsdale's 
Memoir  of  James  11.    Portrait. 

Cellini   (Benvenuto),    Memoirs    of. 

Translated  by  Roscor.  Portrait. 

Coleridge's  (S.  T.)  Friend.    A  Series 

of  Essays.  [Just  Published.  . 

Biographia  Literaria. 

Conde's  Dominion  of  the  Arabs  in 
Spain.    Translated  by  Mrs.  Foster.    Li 
3  vols. 
Cowper's  Complete  Works.     Edited, 
with  Memoir  of  the  Author,  by  Socthey. 
Illustrated  with  50  Engravings.  In  8  vols. 
Vols.  1  to  4.  Memoir  and  Correspondence. 
Vols.  6  and  6.  Poetical  Works.    Plata. 
VoL  7.  Homer's  Iliad.    Plates. 
VoL  s.  Homer's  Odyssey.    Plates. 


Coze's  Memoirs  of  the  Duke  of 
Marlborough,    Portraits.    In  3  vols. 

*»*  An  Atlas  of  the  plans  of  Marlborough'.-' 
campaigns,  4to,  10*.  6<L 

History    of  the    House    of 

Austria.    Portraits.    In  4  vols. 

De  Lolme  on  the  Constitution  of  Eng- 
land. Edited,  with  Notes,  by  John 
Macgregob. 

Emerson's  Complete  Works.  In  2  vols. 

[,/urf  Published. 

Foster's  (John)  Life  and  Correspond- 
ence.   EditedbyJ.E.RrLAND.  In  2  vols. 

Lectures      at      Broadmead 

ChapeL  Edited  by  J.  E.  Rtlaku.  In 
2  vols. 

Critical  Essays.      Edited  by 

J.  E.  Rylasd.    In  2  vols. 

Essays— On  Decision  of  Cha- 
racter, &C  &C. 

■  Essays — On  the  Evils  of  Po- 

pular Ignorance. 

Fosteriana :    Thoughts,  Ee- 

flectlons,  and  Criticisms  of  the  late  John- 
Foster,  selected  from  periodical  paper.", 
and  Edited  by  Hexry  G.  Bohjj  (nearly 
600  pages).    5*. 

Miscellaneous  Works.  In- 
cluding his  Essay  on  Doddridge.  Prtr 
paring. 

Fuller's  (Andrew)  Principal  Works. 
With  Memoir.    Portrait. 


BONN'S  VARIOUS  LIBRARIES. 


Goethe's  Works,  translated  into  Eng- 
lish.   In  6  vols. 

Vols.  1.  and  2.  Autobiography,  13  Books ; 
and  Travels  In  Italy,  trance,  and 
Switzerland.    Portrait. 

Vol.  3.  Faust,  Iphigenla,  Torquato 
Tasso,  Egmont,  &c.,  by  Miss  Swan- 
wick  ;  and  G8tz  von  Berlichingen,  by 
Sir  Walter  Scott.    Frontispiece. 

VoL  4.  Novels  and  Tales. 

Vol.  5.  Wilhelm  Meister's  Apprentlce- 
ship. 

Gregory's  (Dr.)  Evidences,  Doctrines, 

and  Duties  of  the  Christian  Religion. 

Guizot's  Representative  Government 
Translated  by  A.  R.  Scoble. 

History  of  the  English  Revo- 
lution of  1640.  Translated  by  William 
Hazlitt.    Portrait. 

History  of  Civilization.  Trans^ 

lated  by  William  Hazlitt.    In  3  vols. 
Portrait. 

Hall's  (Rev.  Robert)  Miscellaneous 
Works  and  Remains,  with  Memoir  by 
Dr.  Gregory,  and  an  Essay  on  his  Cha- 
racter by  John  Foster.    Portrait 

Heine's  Poems,  complete,  from  the 
German,  by  E.  A.  Bowrikg.  New  Edi- 
tion, enlarged.    5s. 

Hungary:  its  History  and  Revolu- 
tions ;  with  a  Memoir  of  Kossuth  from 
new  and  authentic  sources.    Portrait, 

Hutchinson  (Colonel),  Memoirs  of, 
and  an  Account  of  the  Siege  of  Lathoni 
House.    Portrait. 

James's  (G.  P.  R.)  Richard  Coeur-de- 
Lion,  King  of  England.  Portraits.  In 
2  vols. 

Louis  XTV.      Portraits.      In 

2  vols. 

Junius's  Letters,  with  Notes,  Ad- 
ditions, and  an  Index.    In  2  vols. 

Lamartine's  History  of  the  Girond- 
ists.   Portraits,    In  3  vols. 

Restoration  of  the  Monarchy, 

with  Index.    Portraits.    In  4  vols. 

French  Revolution  of  1848, 


with  a  fine  Frontisfrirre. 

Lanzi's  History  of  Painting.  Trans- 
lated by  RoecoB.    Portraits.    In  3  vols. 

Locke's  Philosophical  Works,  con- 
taining an  Essay  on  the  Human  Under- 
standing, &c^  with  Notes  and  Index  by 
J.  A.  St.  John.    Portrait    In  2  vols. 

Life  and  Letters,  with  Ex- 
tracts from  his  Commou-Place  Books,  l>y 
Lord  King. 

Luther's  Table  Talk.  Translated  by 
Wiluam  Hazlitt.     Portrait. 


Machiavelli's  HUtery  of  Florence, 

The  Prince,  and  other  Works.    Portrait. 

Menzel's  History  of  Germany.    Por- 
traits.   In  3  vols. 

Michelet's  Life  of  Luther.  Translated 

by  William  Hazlitt. 

i Roman  Republic.    Translated 

X  by^WrLLiAM  Hazlitt. 

French  Revolution,  with  In- 


'  dex.    frontispiece. 

Mignet's   French   Revolution  from 

1789  to  1814.    Portrait. 

Milton's  Prose  Works,  with  Index. 
Portraits.    In  5  vols. 

Mitford's  (Miss)  Our  Village.  Im- 
proved Ed,  complete.  Illustrated.  2  vols. 

Neander's  Church  History.  Trans- 
lated: with  General  Index.    In  10  vols. 

Life  of  Christ.     Translated. 

First  Planting  of  Christi- 
anity, and  An tignostikus.  Translated.  In 
2  vols. 

History  of  Christian  Dogmas. 

Translated.    In  2  vols. 

Christian  Life  in  the  Early 

and  Middle  Ages,  including  his '  Light  in 
Dark  Places.'    Translated. 

Ockley's  History  of  the  Saracens. 

Revised  and  completed.    Portrait. 

Pearson  on  the  Creed.  New  Edition. 
With  Analysis  and  Notes.  [Shortly. 

Ranke's  History  of  the  Popes.  Trans- 
lated by  E.  Footer.    In  3  vols. 

Servia  and  the  Servian  Re- 
volution. 
Reynolds'    (Sir     Joshua)     Literary 

Works.    Portrait.    In  2  vols. 

Roscoe'8    Life    and    Pontificate   of 

Leo  X.,  with  the  Copyright  Notes,  and  an 
Index.    Portraits.    In  2  vols. 

Life  of  Lorenzo  de  Medici, 

with  the  Copyright  Notes,  &c.    Portrait. 

Russia,  History  of,  by  Walter  K. 
Kklly.    Portraits.    In  2  vols. 

Schiller's  Works.  Translated  into 
English.    In  4  vols. 

Vol.  l.  Thirty  Years'  War,  and  Revolt 
of  the  Netherlands. 

Vol.  2.  Continuation  of  the  Revolt 
of  the  N-  therlanda ;  Wallensteln'f 
Camp;  the  Piccolomini;  the  Death 
of  Wallenstehv,  and  William  Tell 

VoL  3.  Don  Carlos,  Mary  Stuart,  Maid 
of  Orleans,  and  Bride  of  Messina. 

VoL  4.  The  Robbers.  Fiesco,  Love  and 
Intrigue,  and  the  Ghost-Soer. 


A  CATALOGUE  OF 


Schlegel's  Philosophy  of  Life  and 
of  Language,  translated  by  A.  J.  W.  Mor- 
rison. 

History  of  Literature,  An- 
cient and  Modern.  Now  first  completely 
translated,  with  General  Index. 

Philosophy     of     History. 


Translated  by  J.  B.  Robertson. 
trait. 

Dramatic  Literature.    Trans- 
lated.   Portrait. 

Modern  History. 

JEsthetic  and  Miscellaneous 


Works. 

Sheridan's  Dramatic  Works  and 
Life.    Portrait. 

Sismondi's  Literature  of  the  South 
of  Europe.  Translated  by  Roscoe.  Por- 
trait*.   In  2  vols. 

Smith's  (Adam)  Theory  of  the  Moral 
Sentiments;  with  bis  Essay  on  the  First 
Formation  of  Languages. . 


Smyth's  (Professor)  Lectures  on 
Modern  History.    In  2  vols. 

•  Lectures  on  the  French  Re- 

volution.   In  2  vols. 

Sturm's  Morning  Communings  -with 
God,  or  Devotional  Meditations  for  Every 
Day  in  the  Year. 

Taylor's  (Bishop  Jeremy)  Holy  Living 

and  Dying.    Portrait. 

Thierry's  Conquest  of  England  by 
the  Normans.  Translated  by  WiLLUii 
Hazlitt.    Portrait.    In  2  vols. 

Thierry's  Tiers  Etat,  or  Third  Estate, 

in  France.    Translated  by  F.  B.  WXU*. 

2  vols.  In  one.    5s. 
Vasari's   Lives    of    the    Painters, 

Sculptors,  and  Architects.    Translated  by 

Mrs.  Foster.    5  vols. 
Wesley's  (John)  Life.      By  Robkiu 

Southet.     New  and  Complete  Edition. 

Double  volume.    St. 

Wheatley  on  the  Book  of  Common 
Prayer.    Frontispiece. 


II. 


Uniform  with  Eohn's  Standard  Library. 


Bailey's  (P.  J.)  Festus.  A  Poem. 
Seventh  Edition,  revised  and  enlarged. 
5*. 

British  Poets,  from  Milton  to  Kirke 
White.  Cabinet  Edition.  In  4  vols. 
14*. 

Cary's  Translation  of  Dante's  Hea- 
ven, Hell,  and  Purgatory.    7*.  6<Z. 

Chillingworth's  Religion  of  Pro- 
testants.   3*.  64. 

Classic  Tales.  Comprising  in  One 
volume  the  most  esteemed  works  of  the 
imagination,    at.  id. 

Demosthenes  and  lEschines,  the 
Orations  of.    Translated  by  Lf.l and.    as. 

Dickson  and  Mowbray  on  Poultry. 
Edited  by  Mrs.  Loudon.  Illustrations  by 
Barney.    6*. 

Guizot's  Monk  and  His  Contem- 
poraries,   as.  6tf. 

Hawthorne's  Tales.  In  2  vols., 
as.  ed.  each. 

Vol.  1.  Twice    Told    Tales,    and   the 

Snow  Image. 
VoL  2.  8carlet  Letter,  and  the  Hc-usc 

with  the  Seven  Gables. 
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Henry's  (Matthew)  Commentary  oa 
the  Psalms.  Numerous  Illustration, 
is.ed. 

Holland's  British  Angler's  Manual. 
Improved  and  enlarged,  by  Edward  Jessk, 
Esq.  Illustrated  with  60  Engravings. 
Is.  6d. 

Horace's  Odes  and  Epodes.  Trans- 
lated by  the  Rev.  W.  Sewell.    3*.  ed. 

living's  (Washington)  Complete 
Works.    In  10  vols.    3s.  64.  each. 

Vol.  1.  Salmagundi  nnd  Knickerbocker 

Portrait  of  the  Author. 
Vol.  2.  Sketch  Book  and  Life  of  Golii- 

smith. 
Vol.  3.  Bracebridge  Hall  and  AbboU- 

ford  and  Newstead. 
VoL  4.  Tales  of  a  Traveller  and  th.^ 

Albambra. 
Vol.  5.  Conquest  of  Granada  and  Coi.- 

quest  of  Spain. 
Vols.  6  and  1.   Life  of  Columbus   an-1 

Companions  of  Columbus,  with  a  ne. 

Index.    Pine  Portrait. 
.  Vol.  8.  Astoria  and  Tour  in  the  Prairie.- . 
Vol.  9.  Mahomet  and  bis  Successors. 
Vol.  10.  Conquest  of  Florida  and  A-' 

ventures  of  Captain  Bonneville. 


BOHN'S  VARIOUS  LIBRARIES. 


Irving' s  (Washington)  Life  of  Wash- 
ington.   Portrait.    In  4  vols.  3*.  6d.  each. 
i  (Washington)  Life  and  Let- 

ters.   By  his  Nephew,  Piebke  E.  Ibving. 
In  2  vols.    3f .  6<i.  each. 
For  separate  Works,  set  Cheap  Series, 
p.  15. 

Joyce's  Introduction  to  the  Arts  and 

Sciences.     With  Examination  Questions. 
3*.  6d. 

Lawrence's  Lectures  on  Compara- 
tive Anatomy,  Physiology,  Zoology,  and  tho 
Natural  History  of  Man.    Illustrated.  5s. 

Lilly's  Introduction  to  Astrology. 

With  numerous  Emendations,  by  Zadkikl. 
5s. 

Miller's  (Professor)  History,  Philoso- 
phically considered.  In  4  vols.  3t.  6d. 
each. 


Elementary     Chemistry. 


Parkes's 

3*.  6d. 

Political  (The)   Cyclopaedia.     In  4 

vols.    3*.  6d.  each. 
Also   bound  in    2    vols,  with 


leather  backs.    15*. 

Shakespeare's  Works,  with  Life, 
by  Chalmers.    In  diamond  type.    at.  6 J. 

or,  with  40  Engravings.     5s. 

Uncle  Tom's  Cabin.  With  Introduc- 
tory Remarks,  by  the  Be  v.  J.  Sherman. 
Printed  in  a  large  clear  type.  Illustra- 
tions.   3s.  6d. 

Wide,  Wide  World.     By  Elizabeth 

W ktherall.     Illustrated  with  10  highly- 
finished  Steel  Engravings.    3s.  6d. 


m. 


Bohn's  Historical  Library. 


UNIFORM  WITH  THE  STANDARD 

Evelyn's  Diary  and  Correspondence. 
Illustrated  with  numerous  Portraits,  <fcc. 
In  4  vols. 

Pepys'  Diary  and  Correspondence. 
Edited  by  Lord  Braybrooke.  With  im- 
portant Additions,  including  numerous 
I  setters.  Illustrated  with  many  Portraits. 
In  4  vols. 

Jesse's  Memoirs  of  the  Reign  of  the 
Stuarts,  including  the  Protectorate.  With 
General  Index.  Upwards  of  40  Portraits. 
In  3  vols. 


LIBRARY,  AT   5».  PER  VOLUME. 

Jesse's  Memoirs  of  the  Pretenders 
and  their  Adherents.    6  Portraits. 

Nugent's  (Lord)  Memorials  of 
Hampden,  his  Party,  and  Times.  12 
Portraits. 

I  Strickland's  (Agnes)  Lives  of  the 
Queens  of  England,  from  the  Norman 
Conquest.  From  official  records  and 
authentic  documents,  private  and  public. 
Revised  Edition.    In  6  vols. 


rv. 


Bohn's  Library  of  French  Memoirs. 

UNIFORM  WITH  THE  STANDARD  LIBRARY,  AT  3s.  6rf.  PER  VOLUME. 


Memoirs    of   Philip  de  Commines, 

containing  the  Histories  of  Louis  XI.  and 
Charles  VIII.,  and  of  Charles  the  Bold, 
Duke  of  Burgundy.  To  which  is  added, 
The    Scandalous    Chronicle,    or    Secret 


History  of  Louis  XI.      Portraits.      In 
2  vols. 
Memoirs  of  the  Duke  of  Sully,  Prime 
Minister  to  Henry  the  Great.    Portraits. 
In  4  vols. 


V. 


Bohn's  School  and  College  Series. 

UNIFORM  WITH   THE   STANDARD   LIBRARY. 


Bass's  Complete  Greek  and  English 
Lexicon  to  the  New  Testament.    2s.  tki. 

New  Testament  (The)  in  Greek. 
Grlesbach's  Text,  with  the  various  read- 
ings of  Mill  and  Scholz  at  foot  of  page,  and 


Parallel  References  In  the  margin ;  also  a 
Critical  Introduction  and  Chronological 
Tables.  Two  facsimiles  of  Greek  Mann- 
scripts.  (650  pages.)  St.  6U. ;  or  with  tic 
Lexicon,    is. 


A  CATALOGUE  Of 


YI. 


Bohn's  Philological  and  Philosophical  Library. 

UNIFORM  WITH  THE   STANDARD  LIBRARY,  AT   5s.   PER  VOLUME 
(EXCEPTING  THOSE  MARKED  otherwise). 


HegeTs  Lectures  on  the  Philosophy 

ol  History.  Translated  by  J.  Sibbee,  M.A. 

Herodotus,  Turner's  (Dawson   W.) 

Notes  to.    With  Map,  &c. 

Wheeler's     Analysis    and 

Summary  of. 
Kant's  Critique  of    Pure    Beason. 

Translated  by  J.  M.  1).  Mkiklejohn. 

Logic ;  or,  the  Science  of  Inference. 

A  Popular  Manual.     By  J.  Dkvet. 

Lowndes'  Bibliographer's  Manual  of 

English  Literatnre.  New  Edition,  en- 
larged, by  H.  G.  Bohh.  Parts  I.  to  X.  (A 
to  Z).    3s.  60.  each.     Part  XL  (the  Ap- 


pendix Volume).    5*.    Or  the  11  parts  in 
4  vols.,  half  morocco,  21.  2s. 

Smith's  (Archdeacon)  Complete  Col- 
lection of  Synonyms  and  Antonyms. 

[In  the  Prest. 

Tennemann's  Manual  of  the  History 

of  Philosophy.  Continued  byJ.R.  Morel  i_ 

Thucydides,  Wheeler's  Analysis  of. 
Wheeler's  (M.A.)  W.  A,  Dictionary 
of  Names  of  Fictitious  Persons  and  Places. 
[Just  published, 

Wright's  (T.)  Dictionary  of  Obsolete 
and  Provincial  English.  In  3  vols.  5s. 
each ;  or  half-bound  in  1  voL,  10s.  6A 


vn. 


Bohn's  British  Classics. 

UNIFORM  WITH  THE   STANDARD  LIBRARY,   AT  3s.  6i.   PER  VOLUME. 


Addison's  Works.  With  the  Notes 
of  Bi.shop  Hcrd,  much  additional  matter, 
and  upwards  of  100  Unpublished  Letters. 
Edited  by  H.  G.  Bohn.  J'ortrait  and  8 
Engraving*  on  Steel.  In  6  vols. 
Burke's  Works.     In  6  Volumes. 

VoL  1.  Vindication  of  Natural  Society, 

On  the  Sublime  and  Beautiful,  and 

Political  Miscellanies. 

Vol.  2.  French  Revolution,  &c. 

Vol.  3.  Appeal  from  the  New  to  the 

Old  Whigs ;  the  Catholic  Claims,  &c. 

VoL  4.  On  the  Affairs  of  India,   and 

Charge  against  Warren  Hastings. 
Vol.  5.  Conclusion    of   Charge    against 

Hastings ;  on  a  Regicide  Peace,  kc 
Vol.  6.  Miscellaneous     Speeches,     &c. 
With  a  General  Index. 


Burke's  Speeches  on  Warren  Hast- 
ings; and  Letters.  With  Index.  Jr. 
2  vols,  (forming  vols.  7  and  8  of  the 
works). 

Life.    By  Prior.     New  and 

revised  Edition.    J'ortrait. 

Defoe's  Works.    Edited  by  Sir  Wal- 

TEB  SCOTT.      Ill  7  VOlS. 

Gibbon's  Soman  Empire.    Complete 

and  Unabridged,  with  Notes;  including, 
in  addition  to  the  Author's  own,  those  ol 
Guizot,  Wenck,  Nlebuhr,  Hugo,  Neander, 
and  other  foreign  scholars;  and  an  ela- 
borate index.  Edited  by  an  English 
Churchman.    In  7  vols. 


vin. 


Bohn's  Ecclesiastical  Library. 

UNIFORM  WITH  THE  8TANDARD  LIBRARY,   AT  5s.  PER  VOLUME. 


Eusebius'  Ecclesiastical  History. 
With  Notes. 

Philo  Judseus,  Works  of ;  the  con- 
temporary of  Josepbns.  Translated  by 
C.  I).  Yonge.    In  4  vols. 

Socrates'  Ecclesiastical  History,  in 

continuation  of  Eusebiug.    With  the  Notes 
of  Valesius. 
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Sozomen's    Ecclesiastical    History, 

from  A.n.  334-440  :  and  the  Ecclesiastics , 
History  of  Philostorgius. 

Theodoret  and  Evagrius.     Ecclesias- 
tical Histories,  from  a.d.  332  to  aj>.  427 
and  from  a.d.  431  to  a.d.  544. 


BOHN'S  VARIOUS  LIBRARIES. 


VS.. 


Bonn's  Antiquarian  Library. 

UNIFORM  WITH  THE   STANDARD  LIBRARY,  AT   5$.   PER  VOLUME. 


Bede's  Ecclesiastical  History,  and 

Anglo-Saxon  Chronicle. 

Boethius's  Consolation  of  Philoso- 
phy. In  Anglo-Saxon,  with  the  A.  S. 
Metres,  and  an  English  Translation,  by 
the  Rev.  &  Fox- 
Brand's  Popular  Antiquities  of  Eng- 
land, Scotland,  andlreland.  BySlrHxNRY 
Ellis.    In  3  vols. 

Browne's     (Sir    Thomas)     Works. 
Edited  by  Simon  Wilkin.    In  3  vols. 
Vol.  1.  The  Vulgar  Errors. 
Vol.  2.  Religio  Medici,  and  Garden  of 

Cyrus. 
Vol.  3.  Urn-Burial,  Tracts,  and  Corre- 
spondence. 

Chronicles  of  the  Crusaders.  Richard 
of  Devizes,  Geoffrey  de  Vlnsauf,  Lord  de 
Jolnville. 

Chronicles  of  the  Tombs.  A  Collec- 
tion of  Remarkable  Epitaphs.  By  T.  J. 
Pjcitigrew,  F.RJ3.,  F.S.A. 

Early  Travels  in  Palestine.    Willi- 

bald,  Saswulf,  Benjamin  of  Tudela,  Man- 
deville,  La  Brocquiere,  and  Maundrell ; 
all  unabridged.  Edited  by  Thomas 
Wright. 

Ellis's  Early  English  Metrical  Bo- 
muuces.    Revised  by  J.  0.  Halliwkll. 

Florence  of  Worcester's  Chronicle, 

with  the  Two  Continuations  :  comprising 
Annals  of  English  History  to  the  Reign  of 
Edward  L  s-~,t 

Giraldus  Cambrensis'  Historical 
Works :  Topography  of  Ireland ;  History 
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PREFACE. 


To  all  who  have  read  the  celebrated  work  of  M.  De  Lolme, 
it  must  be  evident  that  he  has  more  truly  written  an 
account  of  our  Government  and  Institutions  as  they  are 
at  the  present  day,  than  when  he  wrote ;  for  at  that  period 
there  did  not  exist,  to  the  same  extent  as  at  present,  the 
diffusion  of  knowledge  among  the  people, — the  freedom  of 
speech  and  of  the  press, — the  religious  and  civil  liberty, — the 
independence  of  Parliament, — and  the  justice  of  the  tribunals, 
which  he  so  energetically  applauds. 

Although  we  have  not,  in  practice,  yet  fully  developed  his 
beautiful  theory  of  a  Constitution,  we  have,  nevertheless, 
by  ameliorations  in  our  criminal  laws,  improvements  in  our 
Courts  of  Equity,  reforms  in  Parliament,  and  many  other 
legislative  measures,  greatly  advanced  the  happiness  of 
the  people,  without  invading  the  dignity  of  the  Crown  or 
the  privileges  of  the  nobility.  We  have  abolished  the 
Test  and  Corporation  Acts,  and  all  religious  disabilities, 
with  the  sole  exception  of  the  restrictive  oath  imposed  on 
Members   of  Parliament.     We  have,  it  is  true,  much  yet 
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to  improve ;  but  we  now  possess  a  Constitution  and  laws 
so  nearly  similar  to  those  delineated  by  M.  De  Lolme, 
that  a  uew  edition  of  his  admirable  work,  with  appro- 
priate notes  and  illustrations,  appears  to  be  well  adapted  to 
the  present  time. 

John  Macubeooh. 


DEDICATION. 


TO 


THE     KING, 


SlEE, 

The  approbation  with  which  the  public  have  been  pleased 
to  favour  this  work,  together  with  the  nature  of  the  subject, 
embolden  me  to  lay  the  present  fourth  and  enlarged  edition 
of  the  same  at  your  Majesty's  feet,  both  as  an  homage  and 
an  expression  of  the  desire  I  entertain,  that  the  book  may 
for  a  few  minutes  engage  the  attention  of  a  person  of  your 
deep  and  extensive  knowledge. 

Your  Majesty's  reign  has,  for  many  years  past,  afforded 
proofs,  in  more  respects  than  one,  that,  though  human 
wisdom  may  not  always  be  able  to  anticipate  difficulties, 
yet,  assisted  by  fortitude,  it  can  succeed  in  terminating 
them  in  a  more  favourable  manner  than  it  seemed  at  first 
possible  to  be  expected,  or  even  in  bringing  them  to  a 
happy  issue.  According  to  the  common  course  of  nature, 
your  Majesty  has  only  yet  seen  the  less  considerable  part  of 
the  years  of  which  your  reign  is  to  be  composed  :  that  the 
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part  which  now  opens  before  your  Majesty  may  be  attended 
with  a  degree  of  satisfaction  proportionate  to  your  Majesty's 
public  and  private  virtues,  to  your  disinterested  government, 
and  religious  regard  for  your  royal  engagements,  is  the  fond 
hope  of 

Tour  Majesty's 
Most  humble  and  most  devoted  Servant, 

And,  these  many  Tears, 

Subject  by  Choice, 

J.  L.  De  Lolme. 


May  1784. 
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ADVERTISEMENT. 


Tiie  Book  on  the  English  Constitution,  of  which  a  new 
edition  is  here  offered  to  the  public,  was  first  written  in 
French,  and  published  in  Holland.  Several  persons 
have  asked  me  the  question,  How  I  came  to  think  of 
treating  of  such  a  subject?  One  of  the  first  things  in 
this  country,  that  engage  the  attention  of  a  stranger  who  is 
in  the  habit  of  observing  the  objects  before  him,  is  the 
peculiarity  of  its  government :  1  had  moreover  been  lately 
a  witness  of  the  broils  which  had  for  some  time  prevailed  in 
the  Republic  in  which  I  was  born,  and  of  the  revolution  by 
which  they  were  terminated.  Scenes  of  that  kind,  in  a  state 
which,  though  small,  is  independent,  and  contains  within 
itself  the  principles  of  its  motions,  had  naturally  given  me 
some  competent  insight  into  the  first  real  principles  of 
governments  :  owing  to  this  circumstance,  and  perhaps  also 
to  some  moderate  share  of  natural  abilities,  I  was  enabled  to 
perform  the  task  I  had  undertaken  with  tolerable  success. 
I  was  twenty-seven  years  old  when  I  came  to  this  country : 
after  having  been  in  it  only  a  year  I  began  to  write  my 
work,  which  I  published  about  nine  months  afterwards  ;  and 
have  since  been  surprised  to  find  that  I  had  committed  so 
few  errors  of  a  certain  kind :  I  certainly  was  fortunate  in 
avoiding  to  enter  deeply  into  those  articles  with  which  I 
was  not  sufficiently  acquainted. 

The  book  met  with  rather  a  favourable  reception  on  the 
continent ;  several  successive  editions  having  been  made  of 
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it.  And  it  also  met  here  with  approbation,  even  from  men 
of  opposite  parties ;  which,  in  this  country,  was  no  small 
luck  lor  a  book  on  systematical  politics.  Allowing  that  the 
arguments  had  some  connection  and  clearness,  as  well  as 
novelty,  I  think  the  work  was  of  peculiar  utility,  if  the 
epoch  at  which  it  was  published  is  considered ;  which  was, 
though  without  any  design  from  me,  at  the  time  when  the 
disputes  with  the  colonies  were  beginning  to  take  a  serious 
turn,  both  here  and  in  America.  A  work  which  contained  a 
specious,  if  not  thoroughly  true,  confutation  of  those  poli- 
tical notions,  by  the  help  of  which  a  disunion  of  the  empire 
was  endeavoured  to  be  promoted  (which  confutation  was 
moreover  noticed  by  men  in  the  highest  places),  should  have 
procured  to  the  author  some  sort  of  real  encouragement ;  at 
least  the  publication  of  it  should  not  have  drawn  him  into 
any  inconvenient  situation.  "When  my  enlarged  English 
edition  was  ready  for  the  press,  had  I  acquainted  ministers 
that  I  was  preparing  to  boil  my  tea-kettle  with  it,  for  want 
of  being  able  conveniently  to  afford  the  expense  of  printing 
it,  I  do  not  pretend  to  say  what  their  answer  would  have 
been  ;  but  I  am  firmly  of  opinion,  that,  had  the  like  argu- 
ments in  favour  of  the  existing  government  of  this  country, 
against  republican  principles,  been  shown  to  Charles  the 
First,  or  his  ministers,  at  a  certain  period  of  his  reign,  they 
would  have  very  willingly  defrayed  the  expenses  of  the  pub- 
lication. In  defect  of  encouragement  from  great  men  (and 
even  from  booksellers)  I  had  recourse  to  a  subscription  ;  and 
my  having  expected  any  success  from  such  a  plan,  shows  that 
my  knowledge  of  this  country  was  at  that  time  very  in- 
complete.* 

*  In  regard  to  two  subscribers  in  particular,  I  was,  I  confess,  sadly 
disappointed.  Though  all  the  booksellers  in  London  had  at  first  refused 
to  have  any  thing  to  do  with  my  English  edition  (notwithstanding  the 
French  work  was  extremely  well  known),  yet,  soon  after  I  had  thought 
of  the  expedient  of  a  subscription,  I  found  that  two  of  them,  who  are 
both  living,  had  begun  a  translation,  on  the  recommendation,  as  they 
told  me,  of  a  noble  Lord,  whom  they  named,  who  had,  till  a  few  years 
before,  filled  one  of  the  highest  offices  under  the  Crown.  I  paid  them 
ten  pounds,  in  order  to  engage  them  to  drop  their  undertaking,  about 
which  I  understood  they  already  had  been  at  some  expense.  Had  the 
noble  Lord  in  question  favoured  me  with  his  subscription,  I  would 
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After  mentioning  the  advantages  with  which  my  work  has 
not  been  favoured,  it  is  however  just  that  I  should  give  an 
account  of  those  by  which  it  has  been  attended.  In  the  first 
place,  as  is  above  said,  men  of  high  rank  have  condescended 
to  give  their  approbation  to  it ;  and  I  take  this  opportunity 
of  returning  them  my  most  humble  acknowledgments. 
In  the  second  place,  after  the  difficulties,  by  which  the 
publication  of  the  book  had  been  attended  and  followed, 
were  overcome,  I  began  to  share  with  booksellers  in  the 
profit  arising  from  the  sale  of  it.  These  profits  I  indeed 
thought  to  be  but  scanty  and  slow :  but  then  I  considered 
this  was  no  more  than  the  common  complaint  made  by  every 
trader  in  regard  to  his  gain,  as  well  as  by  every  great 
man  in  regard  to  his  emoluments  and  his  pensions.     After 

have  celebrated  the  generosity  and  munificence  of  my  patron ;  but  as 
he  did  not  think  proper  so  to  do,  I  shall  only  observe  that  his  recom- 
mending my  work  to  a  bookseller  cost  me  ten  pounds. 

At  the  time  the  above  subscription  for  my  English  edition  was  ad- 
vertising, a  copy  of  the  French  work  was  asked  of  me  for  a  noble  Earl,  (a) 
then  invested  with  a  high  office  in  the  state,  none  being  at  that  time  to 
be  found  at  any  bookseller's  in  London.  I  gave  the  only  copy  I  had 
(the  consequence  was  that  I  was  obliged  to  borrow  one,  to  make  my 
English  edition  from) ;  and  I  added,  that  I  hoped  his  Lordship  would 
honour  me  with  his  subscription.  However,  my  hopes  were  here  again 
confounded.  As  a  gentleman  who  continues  to  fill  an  important  office 
under  the  Crown  accidentally  informed  me,  about  a  year  afterwards, 
that  the  noble  Lord  here  alluded  to  had  lent  him  my  French  work,  I 
had  no  doubt  left  that  the  copy  I  had  delivered  had  readied  his  Lord- 
ship's hand  ;  I  therefore  presumed  to  remind  him,  by  a  letter,  that  the 
book  in  question  had  never  been  paid  for ;  at  the  same  time  apologising 
for  such  liberty  from  the  circumstances  in  which  my  late  English  edi- 
tion had  been  published,  which  did  not  allow  me  to  lose  one  copy.  I 
must  do  his  Lordship  (who  is  moreover  a  Knight  of  the  Garter)  the 
justice  to  acknowledge,  that,  no  later  than  a  week  afterwards,  he  sent 
two  half-crowns  for  me  to  a  bookseller's  in  Fleet  Street.  A.  lady  brought 
them  in  a  coach,  who  took  a  receipt.  As  she  was,  by  the  bookseller's 
account,  a  fine  lady,  though  not  a  peeress,  it  gave  me  much  concern  that 
I  was  not  present  to  deliver  the  receipt  to  her  myself. 

At  the  same  time  I  mention  the  noble  Earl's  great  punctuality,  I 
think  I  may  be  allowed  to  say  a  word  of  my  own  merits.  I  waited,  be- 
fore I  presumed  to  trouble  his  Lordship,  till  I  was  informed  that  a  pen- 
sion of  four  thousand  pounds  was  settled  upon  him  (I  could  have  wished 
much  my  own  creditors  had,  about  that  time,  shown  the  like  tenderness 
to  me)  ;  and  I  moreover  gave  him  time  to  receive  the  first  quarter. 

(a)  De  Lolme  seeme  here  to  allude  to  the  Earl  of  Rochford. — Ed. 
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a  course  of  some  years,  the  net  balance,  formed  by  the 
profits  in  question,  amounted  to  a  certain  sum,  proportioned 
to  the  size  of  the  performance.  And,  in  fine,  I  must  add  to 
the  account  of  the  many  favours  I  have  received,  that  I  was 
allowed  to  carry  on  the  above  business  of  selling  my  book, 
without  any  objection  being  formed  against  me  from 
my  not  having  served  a  regular  apprenticeship,  and  without 
being  molested  by  the  inquisition.  Several  authors  have 
chosen  to  relate,  in  writings  published  after  death,  the 
personal  advantages  by  which  their  performances  had  been 
followed :  as  for  me,  I  have  thought  otherwise  ;  and,  fearing 
that  during  the  latter  part  of  my  life  I  may  be  otherwise 
engaged,  I  have  preferred  to  write  now  the  account  of  my 
successes  in  this  country,  and  to  see  it  printed  while  I  am 
yet  living. 

I  shall  add  to  the  above  narrative  (whatever  the  reader 
may  be  pleased  to  think  of  it)  a  few  observations  of  rather  a 
more  serious  kind,  for  the  sake  of  those  persons  who, 
judging  themselves  to  be  possessed  of  abilities,  find  they 
are  neglected  by  such  as  have  it  in  their  power  to  do  them 
occasional  services,  and  suffer  themselves  to  be  mortified  by 
it.  To  hope  that  men  will  in  earnest  assist  in  setting  forth 
the  mental  qualification  of  others,  is  an  expectation  which, 
generally  speaking,  must  needs  be  disappointed.  To  procure 
one's  notions  and  opinions  to  be  attended  to,  and  approved 
by  the  circle  of  one's  acquaintance,  is  the  universal  wish  of 
mankind.  To  diffuse  these  notions  farther,  to  numerous 
parts  of  the  public,  by  means  of  the  press  or  by  others,  be- 
comes an  object  of  real  ambition :  nor  is  this  ambition 
always  proportioned  to  the  real  abilities  of  those  who  feel  it : 
very  far  from  it.  When  the  approbation  of  mankind  is  in 
question,  all  persons,  whatever  their  different  ranks  may  be, 
consider  themselves  as  being  engaged  in  the  same  career ; 
they  look  upon  themselves  as  being  candidates  for  the  very 
same  kind  of  advantage  :  high  and  low,  all  are  in  that  respect 
in  a  state  of  primaeval  equabty;  nor  are  those  who  are 
likely  to  obtain  some  prize,  to  expect  much  favour  from  the 
others. 

This  desire  of  having  their  ideas  communicated  to,  and 
approved  by,  the  public,  was  very  prevalent  among  the 
great  men  of  the  itoman  commonwealth,  and  afterwards 
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with  the  Koman  emperors  ;  however  imperfect  the  means  of 
obtaining  those  ends  might  be  in  those  days,  compared  with 
those  which  are  used  in  ours.  The  same  desire  has  been 
equally  remarkable  among  modern  European  kings,  not  to 
speak  of  other  parts  of  the  world  ;  and  a  long  catalogue  of 
royal  authors  may  be  produced.  Ministers,  especially  after 
having  lost  their  places,  have  shown  no  less  inclination  than 
their  masters,  to  convince  mankind  of  the  reality  of  their 
knowledge.  Noble  persons  of  all  denominations  have  in- 
creased the  catalogue.  And,  to  speak  of  the  country  in 
which  we  are,  there  is,  it  seems,  no  good  reason  to  make  any 
exception  in  regard  to  it ;  and  great  men  in  it,  or  in  general 
those  who  are  at  the  head  of  the  people,  are,  we  find,  suffi- 
ciently anxious  about  the  success  of  their  speeches,  or  of  the 
printed  performances  which  they  sometimes  condescend  to 
lay  before  the  public :  nor  has  it  been  every  great  man, 
wishing  that  a  compliment  may  be  paid  to  his  personal 
knowledge,  that  has  ventured  to  give  such  lasting  specimens. 


Several  additions  were  made  to  this  work  at  the  time  I 
gave  the  first  English  edition  of  it.  Besides  a  more  accurate 
division  of  the  chapters,  several  new  notes  and  paragraphs 
were  inserted  in  it ;  for  instance,  in  the  11th  chapter  of  the 
2d  book  :  and  three  new  chapters,  the  15th,  16th,  and  17th, 
amounting  to  about  ninety  pages,  were  added  to  the  same 
book.  These  three  additional  chapters,  never  having  been 
written  by  me  in  French,  were  inserted  in  the  third  edition 
made  at  Amsterdam,  translated  by  a  person  whom  the 
Dutch  bookseller  employed  for  that  purpose*  as  I  never 
had  an  opportunity  to  peruse  a  copy  of  that  edition,  I  can- 
not say  how  well  the  translator  performed  his  task.  Having 
now  parted  with  the  copyright  of  the  book,  I  have  farther 
added  four  new  chapters  to  it  (10,  11,  B.  I. ;  19,  20,  B.  II.) 
by  way  of  taking  a  final  leave  of  it ;  and  in  order  the  more 
completely  to  effect  this,  I  may  perhaps  give,  in  a  few 
months,  a  French  edition  of  the  same  (which  I  cannot  tell 
why  I  have  not  done  sooner), in  which  all  the  above-mentioned 
additions,  translated  by  myself,  shall  be  inserted. 
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In  one  of  the  former  additional  chapters  (the  17th,  B.  II.) 
mention  is  made  of  a  peculiar  circumstance  attending  the 
English  government,  considered  as  a  monarchy,  which  is  the 
solidity  of  the  power  of  the  Crown.  As  one  proof  of  this 
peculiar  solidity,  it  is  remarked,  in  that  chapter,  that  all  the 
monarchs  who  ever  existed,  in  any  part  of  the  world,  were 
never  able  to  maintain  their  ground  against  certain  powerful 
subjects  (or  a  combination  of  them)  without  the  assistance 
of  regular  forces  at  their  constant  command  ;  whereas  it  is 
evident  that  the  power  of  the  Crown,  in  England,  is  not  at 
this  day  supported  by  such  means  ;  nor  even  had  the  Eng- 
lish kings  a  guard  of  more  than  a  few  scores  of  men,  when 
their  power,  and  the  exertions  they  at  times  made  of  it, 
were  equal  to  what  has  ever  been  related  of  the  most  absolute 
Roman  emperors. 

The  cause  of  this  peculiarity  in  the  English  government, 
is  said,  in  the  same  chapter,  to  lie  in  the  circumstance  of  the 
great  or  powerful  men,  in  England,  being  divided  into  two 
distinct  assemblies,  and,  at  the  same  time,  in  the  principles 
on  which  such  a  division  is  formed.  To  attempt  to  give  a 
demonstration  of  this  assertion  otherwise  than  by  facts  (as 
is  done  in  the  chapter  here  alluded  to)  would  lead  into 
difficulties  which  the  reader  is  little  aware  of.  In  general, 
the  science  of  politics,  considered  as  an  exact  science, — that 
is  to  say,  as  a  science  capable  of  actual  demonstration, — is 
infinitely  deeper  than  the  reader  suspects.  The  knowledge 
of  man,  on  which  such  a  science,  with  its  preliminary  axioms 
and  definitions,  is  to  be  grounded,  has  hitherto  remained 
surprisingly  imperfect :  as  one  instance  how  little  man  is 
known  to  himself,  it  might  be  mentioned  that  no  tolerable 
explanation  of  that  continual  human  phenomenon,  laughter, 
has  been  yet  given  ;  and  the  powerful  complicate  sensation 
which  each  sex  produces  in  the  other,  still  remains  an  equal 
inexplicable  mystery. 

To  conclude  the  above  digression  (which  may  do  very 
well  for  a  preface),  I  shall  only  add,  that  those  speculators 
who  will  amuse  themselves  in  seeking  for  the  demonstration 
of  the  political  theorem  above  expressed,  will  thereby  be 
led  through  a  field  of  observations  which  they  will  at  first 
little  expect;  and  in  their  way  towards  attaining  such 
demonstration,    will    find    the    science,    commonly    called 
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metaphysics,  to  be  at  best  but  a  very  superficial  one,  and 
that  the  mathematics,  or  at  least  the  mathematical  reasonings 
hitherto  used  by  men,  are  not  so  completely  free  from  error 
as  has  been  thought.* 

Out  of  four  chapters  added  to  the  present  edition,  two 
(the  10th  and  11th,  B.  I.)  contain,  among  other  things,  a 
few  strictures  on  the  Courts  of  Equity ;  in  which  I  wish  it 
may  be  found  I  have  not  been  mistaken  :  of  the  two  others, 
one  (19th,  B.  II.)  contains  a  few  observations  on  the  at- 
tempts that  may,  in  different  circumstances,  be  made,  to  set 
new  limits  to  the'authority  of  the  Crown  ;  and,  in  the  20th, 
a  few  general  thoughts  are  introduced  on  the  right  of 
taxation,  and  on  the  claim  of  the  American  colonies  in  that 
respect.  Any  farther  observations  I  may  make  on  the 
English  government,  such  as  comparing  it  with  the  other 
governments  of  Europe,  and  examining  what  difference  in 
the  manners  of  the  inhabitants  of  this  country  may  have 
resulted  from  it,  must  come  in  a  new  work,  if  I  ever  un- 
dertake to  treat  these  subjects.  In  regard  to  the  American 
disputes,  what  I  may  hereafter  write  on  that  account  will  be 
introduced  in  a  work  which  I  may  at  some  future  time 
publish,  under  the  title  of  Histoire  de  George  Trots,  Roi 
d Angleterre,  or,  perhaps,  of  Histoire  oV  Angleterre,  depuis 
V  Annee  1765  (that  in  which  the  American  stamp-duty  was 
laid)  jusques  a  V Annee  178 — ,  meaning  that  in  which  an 
end  shall  be  put  to  the  present  contest.f 

Nov.  1781. 


*  Certain  errors  that  are  not  discovered,  are,  in  several  cases,  com- 
pensated by  others,  which  are  equally  unperceived. 

Continuing  to  avail  myself  of  tho  indulgence  an  author  has  a  right  to 
claim  in  a  preface,  I  shall  mention,  as  a  farther  explanation  of  the  pecu- 
liarity in  the  English  government  above  alluded  to,  and  which  is  again 
touched  upon  in  the  postscript  to  this  advertisement,  that  a  government 
may  be  considered  as  a  great  ballet  or  dance,  in  which,  as  in  other 
ballets,  every  thing  depends  on  the  disposition  of  the  figures. 

t  A  certain  book,  written  in  French,  on  the  subject  of  the  American 
dispute,  was,  I  have  been  told,  lately  attributed  to  me,  in  which  I  hud 
no  share. 
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Kotwithstanding  the  intention  above  expressed,  of  making 
no  additions  to  the  present  work,  I  have  found  it  necessary, 
in  this  new  edition,  to  render  somewhat  more  complete  the 
17th  chapter,  Book  II.,  On  the  peculiar  foundations  of  the 
English  monarchy ;  as  I  found  its  tendency  not  to  be  very 
well  understood ;  and,  in  fact,  that  chapter  contained  little 
more  than  hints  on  the  subject  mentioned  in  it :  the  task,  in 
the  course  of  writing,  has  increased  beyond  my  expectation, 
and  has  swelled  the  chapter  to  about  sixty  pages  above  what 
it  was  in  the  former  edition,  so  as  almost  to  make  it  a  kind 
of  separate  book  by  itself.     The  reader  will  now  find,  that  in 
several  remarkable  new  instances,  it  proves  the  fact  of  the 
peculiar  stability  of  the  executive  power  of  the  British  crown, 
and  exhibits  a  much  more  complete  delineation  of  the  advan- 
tages that  result  from  that  stability  in  favour  of  public 
liberty. 

These  advantages  may  be  enumerated  in  the  following 
order : — I.  The  numerous  restraints  the  governing  authority 
is  able  to  bear,  and  the  extensive  freedom  it  can  afford  to 
allow  the  subject,  at  its  own  expense.  II.  The  liberty  of 
speaking  and  writing,  carried  to  the  great  extent  it  is  in  Eng- 
land. III.  The  unbounded  freedom  of  the  debates  in  the 
legislature.  IV.  The  power  to  bear  the  constant  union  of 
all  orders  of  subjects  against  its  prerogatives.  V.  The 
freedom  allowed  to  all  individuals  to  take  an  active  part  in 
government  concerns.  VI.  The  strict  impartiality  with 
which  justice  is  dealt  to  all  subjects,  without  any  respect 
whatever  of  persons.  VII.  The  lenity  of  the  criminal  law, 
both  in  regard  to  the  mildness  of  punishments,  and  the  fre- 
quent remission  of  them.  VIII.  The  strict  compliance  of 
the  governing  authority  with  the  letter  of  the  law.  IX.  The 
Heedlessness  of  an  armed  force  to  support  itself  by,  and,  as  a 
consequence,  the  singular  subjection  of  the  military  to  the 
civil  power. 
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The  above  mentioned  advantages  are  peculiar  to  the  English 
government.  To  attempt  to  imitate  them,  or  transfer  them 
to  other  countries,  with  that  degree  of  extent  to  which  they 
are  carried  in  England,  without  at  the  same  time  transferring 
the  whole  order  and  conjunction  of  circumstances  in  the 
English  government,  would  prove  unsuccessful  attempts. 
Several  articles  of  English  liberty  already  appear  impracti- 
cable to  be  preserved  in  the  new  American  commonwealths. 
The  Irish  nation  have  of  late  succeeded  in  imitating  several 
very  important  regulations  in  the  English  government,  and  are 
very  desirous  to  render  the  assimilation  complete ;  yet,  it  is 
possible,  they  will  find  many  inconveniences  arise  from  their 
endeavours,  which  do  not  take  place  in  England,  notwith- 
standing the  very  great  general  similarity  of  circumstances 
in  the  two  kingdoms  in  many  respects ;  and  even,  also,  we 
might  add,  notwithstanding  the  respectable  power  and  weight 
the  Crown  derives  from  its  British  dominions,  both  for  de- 
fending its  prerogative  in  Ireland,  and  preventing  anarchy  : 
I  say,  the  similarity  in  many  respects  between  the  two  king- 
doms ;  for  this  resemblance  may  perhaps  fail  in  regard  to 
some  important  points :  however,  this  is  a  subject  about 
which  I  shall  not  attempt  to  say  anything,  not  having  the 
necessary  information. 

The  last  chapter  in  the  work,  concerning  the  nature  of  the 
divisions  that  take  place  in  this  country,  I  have  left  in 
every  English  edition  as  I  wrote  it  at  first  in  French.  With 
respect  to  the  exact  manner  of  the  debates  in  parliament, 
mentioned  in  that  chapter,  I  cannot  well  say  more  at  present 
than  I  did  at  that  time,  as  I  never  had  an  opportunity  to 
hear  the  debates  in  either  house.  In  regard  to  the  divisions 
iu  general  to  which  the  spirit  of  party  gives  rise,  I  did  per- 
haps the  bulk  of  the  people  somewhat  more  honour  than  they 
really  deserve,  when  I  represented  them  as  being  free  from  any 
violent  dispositions  in  that  respect :  I  have  since  found,  that, 
like  the  bulk  of  mankind  in  all  countries,  they  suffer  them- 
selves to  be  influenced  by  vehement  prepossessions  for  this 
or  that  side  of  public  questions,  commonly  in  proportion  as 
their  knowledge  of  the  subject  is  imperfect.  It  is,  however, 
a  fact  that  political  prepossessions  and  party  spirit  are  not 
productive,  in  this  country,  of  those  dangerous  consequences 
which  might  be  feared  from  the  warmth  with  which  they 
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are  sometimes  manifested.  But  this  subject,  or  in  general 
the  subjects  of  the  political  quarrels  and  divisions  in  this, 
country,  is  not  an  article  one  may  venture  to  meddle  with 
in  a  single  chapter ;  I  have  therefore  let  this  subsist,  without 
touching  it. 

I  shall  however  observe,  before  I  conclude,  that  an  acci- 
dental circumstance  in  the  English  government  prevents  the 
party  spirit  by  which  the  public  are  usually  influenced,  from 
producing  those  lasting  and  rancorous  divisions  in  the  com- 
munity which  have  pestered  so  many  other  free  states, 
making  of  the  same  nation,  as  it  were,  two  distinct  people, 
in  a  kind  of  constant  warfare  with  each  other.  The  circum- 
stance I  mean  is,  the  frequent  reconciliations  (commonly  to 
quarrel  again  afterward)  that  take  place  between  the  leaders 
of  parties,  by  which  the  most  violent  and  ignorant  class  of 
their  partisans  are  bewildered,  and  made  to  lose  the  scent. 
By  the  frequent  coalitions  between  whiff  and  tory  leaders, 
even  that  party  distinction,  the  most  famous  in  the  English 
history,  has  now  become  useless :  the  meaning  of  the  words 
has  thereby  been  rendered  so  perplexed  that  nobody  can  any 
longer  give  a  tolerable  definition  of  them ;  and  those  persons 
who  now  and  them  aim  at  gaining  popularity  by  claiming 
the  merit  of  belonging  to  either  party,  are  scarcely  under- 
stood. The  late  coalition  between  two  certain  leaders  has 
done  away,  and  prevented  from  settling,  that  violent  party 
spirit  to  which  the  administration  of  Lord  Bute  had  given 
rise,  and  which  the  American  disputes  had  carried  still 
farther.  Though  this  coalition  has  met  with  much  obloquy, 
I  take  the  liberty  to  rank  myself  in  the  number  of  its  advo- 
cates, so  far  as  the  circumstance  here  mentioned. 

May  1784. 


LIFE 


JOHN   LOUIS  DE   LOLME. 


John  Louis  de  Lolme  was  born  at  Geneva  in  the  year 
1740.  He  was  educated  for  the  bar,  and  became  an  advo- 
cate; but  in  consequence  of  a  work  which  he  published, 
intituled  Examen  de  Trots  Points  de  Droit,  he  was,  in  the 
disordered  condition  of  the  canton  at  that  time,  either  ex- 
pelled from,  or  he  found  it  necessary  to  quit,  Switzerland. 
He  arrived  in  England,  according  to  his  own  account,  at  the 
age  of  27  years.  The  very  brief  account  of  him  given  in 
the  Biographie  XJniverseUe  states  "  that  he  led  an  irregular 
life,  and  was  soon  reduced  to  indigence  ;  that  sometimes  he 
wrote  in  the  journals, — then  haunted  the  most  common 
taverns,  and  gave  himself  up  to  gambling  and  all  sorts  of 
dissipation;"  but  that  he  still  persevered  in  acquiring  a 
knowledge  of  the  language,  laws,  history,  and  political  insti- 
tutions of  England. 

His  Essay  on  the  English  Constitution  was  first  written 
in  French,  and  published  in  Holland  in  the  year  1770.  It 
would  appear  that  in  the  following  year  he  attempted  to 
publish  an  English  translation,  but  without  success.  The 
work  did  not  appear  in  an  English  form  until  the  year  1775, 
and  did  not  prove  successful  in  a  pecuniary  point  of  view, 
although  published  by  subscription.  Dr.  Busby  says,  "  his 
fate,  it  has  been  remarked,  was  not  happier  than  that  of  too 
many  whose  labours  delighted  and  illumined  mankind  :  he 
was  exalted  and  neglected — lauded  with  commendations,  and 
consigned  to  poverty." 

/ 
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Some  of  the  editors  of  the  more  recent  editions  contend 
that  De  Lolme  himself  translated  his  work,  and  that  it  is 
his  translation  which  has  ever  since  been  before  the  public  ; 
and  they  also  contend  that  his  having  contributed  to  the 
newspapers,  and  having  written  several  works  afterwards 
in  the  English  language,  constitute  sufficient  proof  of  his 
ability  to  write  pure  idiomatic  and  attractive  English.  But 
the  truth  is,  that  had  the  sheets  been  printed  as  he  had 
translated  them,  the  work  would  scarcely  have  been  under- 
stood by  the  English  people ;  and  we  have  reason  to  believe 
the  excellent  language  and  style  of  the  first  English  edition 
is  due  to  the  generosity  of  that  eminent  and  great  man, 
the  late  Baron  Masseres.  In  a  work  written  by  the  learned 
baron,  intituled  the  "  Canadian  Freeholder,"  now  little 
known,  as  the  circumstances  which  occasioned  its  publi- 
cation have  passed  away,  the  style  is  remarkably  similar  to 
that  of  the  "  Essay  on  the  English  Constitution ;"  and 
Baron  Masseres  was  at  the  same  time  an  elegant  and  ac- 
complished French  as  well  as  English  scholar.  Mr.  De 
Lolme  had  been  introduced  to  that  distinguished  gentleman ; 
and  on  submitting  some  sheets  of  his  translation,  the  Baron, 
with  his  usual  kindness,  offered  to  correct  the  Gallicisms, 
which  would  have  rendered  the  essay  unintelligible  to 
ordinary  readers,  and  transformed  the  style  into  that  pure 
and  unaffected  English  phraseology  which  pervades  witli  a 
few  exceptions  the  present  edition.*  During  several  months 
De  Lolme  visited  Baron  Masseres  each  morning  at  his 
chambers  in  the  Temple,  and  we  have  no  doubt  that  it  was 
under  his  superintendence  and  friendship  that  the  work 
appeared  in  a  readable  and  popular  form.  The  author  had. 
become  acquainted  with  Lord  Abingdon  at  Geneva,  and 
dedicated  his  essay  in  the  first  instance  to  his  lordship  ;  but 
De  Lolme  was  not  only  capricious  but  frequently  un- 
grateful, and  he  changed  the  dedication  before  the  book  was 
published.  In  a  subsequent  edition,  in  which  he  enlarged 
the  work,  and  from  not  having  the  assistance  of  Baron 
Masseres,  he  introduced  several  Gallicisms  and  incongruities 

*  The  exceptions  are  insertions  made  by  De  Lolme  in  subsequent 
editions.  It  is  probable  that  the  late  Mr.  Fellowes,  who  was  an  elegant 
writer,  and  the  friend  of  Baron  Masseres,  who  bequeathed  him  his  for- 
tune, also  assisted  in  correcting  De  Lolme's  style. 
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which,  in  a  few  paragraphs,  contrast  unfavourably  with 
the  generally  chaste  style  of  the  essay.  That  De  Lolme 
was  a  man  of  genius  and  learning  cannot  be  doubted ;  but 
during  his  sojourn  in  England  he  appears  to  have  ex- 
perienced great  pecuniary  difficulties.  He  was  so  improvi- 
dent and  extravagant  that  he  would  have  squandered  the 
largest  fortune.  He  was  occasionally  successful  in  specu- 
lating in  the  funds  ;  and  it  is  asserted  that  when  he  by 
such  chances  or  by  play  gained  money,  he  disappeared 
altogether  from  society,  resorted  to  secret  places,  and  only 
re-appeared  in  a  state  of  utter  poverty.  Generally  his 
residence  was  unknown.  His  personal  appearance  varied 
with  his  changes  of  fortune.  Occasionally,  when  possessed 
of  money,  he  appeared  in  the  fashionable  attire  of  the  day, 
with  a  sword  and  bag-wig.  When  in  distress  he  exhibited 
the  miserable  and  degraded  appearance  of  a  tattered  and 
slovenly  vagabond.  More  than  once  he  was  reduced  to 
perform  menial  services  for  a  subsistence.  He  used  to  hire 
lodgings  under  a  feigned  name,  and  on  Dr.  "Wolcott  asking 
him  one  day  where  he  lived,  he  replied,  "  Why,  my  dear 
doctor,  between  Westminster  Bridge  and  Hyde  Park 
Corner."  He  sometimes  owed  his  means  of  living  to  the 
Literary  Fund  ;  and  the  only  places  of  residence  in  which 
he  was  known  to  have  lived  were  in  Back  Lane,  Hatton 
Garden,  Green  Street,  Leicester  Square,  and  in  some 
hiding-places  in  Pimlico  and  Mary-le-bone.  In  1775,  he 
attempted  a  periodical  publication  entitled  the  "  News 
Examiner"  the  object  of  which  was  to  expose  the  incon- 
sistency of  the  London  journals  by  republishing  their 
leading  articles.  But  the  enterprise  became  a  victim  to 
the  Stamp  Office,  whicli  declared  that  the  periodical  was 
liable  to  duty,  and  which  De  Lolme  was  unable  to  pay. 

His  genius  and  talents  led  to  his  being  introduced  to 
Mr.  Fox,  Mr.  Burke,  Colonel  Barre,  Lords  North,  Abing- 
don, and  Lyttleton  ;  and  as  long  as  his  eccentricities  and 
irregularities  allowed  him  to  be  decent  and  bearable,  a  cover 
was  daily  laid  for  him  at  the  hospitable  table  of  Lord  George 
Sackville. 

As  to  the  copyright  of  his  "  Essay  on  the  Constitution  of 
England,"  the  editor  of  an  edition  published  in  1821  says 
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he  sold  the  copyright  in  1781,  until  which  time  he  was 
accustomed  to  publish  upon  his  own  account.  But  the  true 
account  of  the  copyright  of  the  essay  is  stated  by  Mr. 
Henry  G.  Bohn  in  his  pamphlet  on  the  "  Question  of  Un- 
reciprocated Foreign  Copyright  in  Great  Britain"  : — "De 
Lolme,"  says  Mr.  Bohn,  "finding  his  work  approved,  Bet 
about  translating  it  into  English,  which  translation  was  not 
published  till  five  years  after  the  French  work,  viz.  in  June, 
1775.  In  the  meantime  two  London  booksellers  had  pro- 
cured a  translation  and  were  on  the  eve  of  publishing  it, 
but  consented  to  sell  it  to  De  Lolme,  who  paid  them  ten 
pounds,  '  in  order,'  to  use  his  own  words,  *  to  engage  them 
to  drop  the  undertaking.'  He  afterwards  published  his 
work  on  joint  profits  with  a  bookseller ;  and  there  seems 
little  doubt  but  this  very  translation  is  the  one  lie  used, 
the  language  of  the  work  being  very  superior  to  his  own 
preface,  or  to  anything  else  he  afterwards  wrote.  In  his 
preliminary  essay  he  congratulates  himself  that  he  was 
allowed  to  sell  and  profit  by  his  book  without  molestation. 
It  seems,  therefore,  that  unless  he  had  bought  up  and  made 
terms  with  the  booksellers  who  had  projected  the  trans- 
lation, he  would  have  had  no  benefit  therein.  There  is  no 
doubt  but  that  there  was  a  copyright  in  this  particular 
translation,  but  had  there  been  any  temptation  to  make 
another  there  Avas  nothing  to  prevent  it.  In  1781  the  work 
was  bought  of  De  Lolme  by  the  trade,  and  was  thereafter 
published  under  their  mutual  protection  as  what  is  techni- 
cally called  a  share  book." 

After  experiencing  various  vicissitudes  of  fortune — at  , 
time  mingling  with  the  first  society  in  the  kingdom  and 
enjoying  the  hospitalities  of  the  great,  or  becoming  com- 
paratively rich  by  gambling  and  jobbing  in  the  funds,  and 
soon  afterwards  reduced  by  his  extravagance  and  im- 
prudence to  poverty  and  rags  —  he  was  enabled  by  the 
benevolence  of  a  few  men  who  admired  his  genius,  learning, 
and  abilities,  to  return  to  Geneva,  where  he  became  pos- 
sessed of  some  property,  left  him,  it  is  said,  by  an  uncle. 
He  was  about  the  same  time  elected  a  member  of  the 
Council  of  Two  Hundred.  He  died  in  180G-7  at  Gawen 
in  the  canton  of  Geneva,  aged  nearly  G'(i  years  ;  having,  it  is 
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said,  shortly  before  been  made  a    sous-prefet   under  the 
Emperor  Napoleon.* 

Thus  lived  and  died  John  Louis  De  Lolme,  whose  genius 
and  abilities  were  only  obscured  by  his  imprudent  and  ex- 
travagant habits.  Had  he  returned  to  France  after  the 
publication  of  his  "  Essay  on  the  English  Constitution," 
so  great  was  his  reputation  that  if  he  had  been  free  from 
dissipation,  irregularities,  and  caprice,  he  would  probably 
have  been  elevated  to  one  or  more  of  the  most  distinguished 
public  trusts  under  the  empire.  He  was  well  grounded  in  the 
sciences,  and  he  was  a  profound  mathematician.  Among  his 
favourite  studies  were  mechanics  and  chemistry.  Although 
a  spendthrift  he  was  a  man  of  honourable  principle  ;  for  on 
acquiring  the  means  of  payment  at  Geneva,  he  remitted 
the  amount  of  the  debts  which  he  owed  in  England.  He 
complained  of  ingratitude  on  the  part  of  great  men  in  this 
country  ;  and  Dr.  Wolcott  says,  "  At  length,  to  the  disgrace 
of  our  nation,  this  illustrious  foreigner,  unpatronized  by  our 
Parliamentary  phalanxes,  who  admired  his  talents  and 
quoted  his  political  lucubrations,  retired  in  penury  from  this 
ungrateful  country,  where  he  had  moved  a  comet  amid  a 
cluster  of  political  stars,  to  part  with  existence  amid  the 
frigid  and  inhospitable  mountains  of  Switzerland." 

His  other  works  were  published  in  French  and  English, 
but  they  are  now  unknown  to  the  public  of  Europe,  although 
they  may  be  found  in  some  of  the  principal  libraries.  The 
**T»t  was  a  "  Parallel  between  the  English  Constitution  and 
TO  Ancient  Government  of  Sweden,"  published  in  quarto 
lA  the  year  1772.f  His  next  is  the  "  History  of  the  Fla- 
gellants, or  Memoirs  of  Superstition,  by  One  who  is  not  a 
Doctor  of  the  Sorbonne,"  published  in  quarto  in  1778  by 
Walker,  and  in  French.  Then  follow  "  An  Introduction  to 
Defoe's  History  of  the  Union  of  Scotland  with  England," 
and  afterwards  "  The  British  Empire  in  Europe,"  in  three 
parts,  1787,  by  White  ;  "  Thoughts  on  the  Window  Tax  " 

*  It  appears  doubtful  if  he  ever  filled  this  office,  for  in  Genera  it 
was  usually  believed  he  died  in  poverty. 

f  In  the  title-page  of  this  work  De  Lolme  styles  himself  LL.D.,  but 
it  has  not  been  discovered  where  he  obtained  this  degree. 
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(no  date)  ;  "  Thoughts  on  the  Shop  Tax  and  the  Imposts 
on  Hawkers  and  Pedlars." 

Among  his  letters  which  appeared  in  the  journals,  Dr. 
Coote  mentions  a  paper  of  great  merit  on  the  Question 
whether  the  Impeachment  of  Mr.  "Warren  Hastings  abated 
by  the  Dissolution  of  Parliament  ?*  He  also  published  in 
French  a  work  entitled  "  Examen  Philosophique  et  Politique 
relatif  de  lois  relatives  aux  mariage,  repudiation,  divorce,  et 
separation"  (no  date)  ;  and  in  the  same  language  he  pub- 
lished in  1796  an  Essay,  in  quarto,  on  the  Union  of  the 
Church  and  State  of  England. 

His  friend,  Dr.  Wolcot,  tells  us  that  "  the  figure  of  De 
Lolme  was  neither  diminutive  nor  gigantic;  his  features 
were  animated  and  pleasing ;  his  eye  was  replete  with 
splendid  vivacity,  and  emitted  rays  of  sagacious  intelligence; 
his  observations  demonstrated  a  felicity  of  thought  and  a 
profound  knowledge  of  men  and  things ;  his  utterance,  clear 
and  unembarrassed,  united  to  its  promptness  an  eloquence 
that  would  have  shone  in  our  courts  of  judicature,  or  in 
the  more  important  circumference  of  Parliamentary  dis- 
cussion ;  his  manners  were  mild :  opposed  in  argument,  he 
had  too  much  politeness  to  exhibit  displeasure  at  dis- 
comfiture, too  much  candour  to  be  hostile  to  the  voice  of 
truth  :  when  he  made  his  secession  from  company,  he  seldom 
departed  without  leaving  behind  him  some  gem  of  senti- 
ment that,  in  idea,  pleasingly  prolonged  his  presence ;  his 
conversation  was  strikingly  vivid.  The  stores  of  his  mind 
were  immense,  and  the  course  of  his  imagination  was  the 
flight  of  an  eagle." 

Dr.  Coote,  in  a  sketch  of  De  Lolme,  says,  "  his  per- 
ception was  acute  and  his  mind  vigorous.  Not  content 
with  a  hasty  or  superficial  observation  of  the  characters  of 
men  and  the  affairs  of  states,  he  examined  them  with  a  philo- 
sophic spirit  and  a  discerning  eye.  He  had  the  art  of 
pleasing  in  conversation,  possessed  a  talent  for  pleasantry 
and  humour,  and  has  been  compared  to  Burke  for  the 
variety  of  his  allusions  and  the  felicity  of  his  illustrations. 

*  That  no  such  abatement  can  take  place  by  a  dissolution  of  Parlia- 
ment was  settled  by  the  Bill  of  Eights. 
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His  general  temper  has  been  praised,  but  his  spirit  was 
considered  by  many  as  too  high  for  his  fortune :  yet  in  one 
respect  his  mind  assimilated  to  the  occasional  penury  under 
which  he  laboured,  for  in  his  mode  of  living  he  could  imitate 
the  temperance  and  self-denial  of  a  philosopher." 

The  frailties  of  De  Lolme  have,  however,  departed  with 
him :  his  genius  and  learning  still  remain  in  his  works. 
England  should  not  have  allowed  him  to  starve  :  for  his 
"  Essay  on  the  English  Constitution"  has  made  many 
thousands  acquainted  with  our  government,  our  institutions, 
our  civil  and  religious  liberties,  to  those  who  would  not  other- 
wise have  appreciated  the  inestimable  blessings  which  have 
enabled  us  in  defiance  of  the  general  wars  produced  by  the 
French  Revolution,  and  while  other  countries  were  sub- 
jected to  the  greatest  domestic  calamities,  to  preserve  hap- 
piness in  our  homes,  order  in  our  streets,  security  for 
our  persons  and  property  on  our  highways  and  in  the  open 
country  ;  and  under  which  we  have  become  the  only  nation 
in  Europe  which  enjoys  freedom  of  speech, — freedom  of  the 
press, — freedom  from  arbitrary  arrests  and  imprisonment, — 
freedom  of  political  opinion, — equality  before  the  law, — and 
the  enjoyment  of  political  and  religious  liberty. 

De  Lolme's  "  Essay  on  the  Constitution  of  England" 
will  therefore  always  form  a  standard  work,  so  long  as  we 
enjoy  the  blessings  of  freedom  and  of  a  secure  and  moderate 
government. 
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The  spirit  of  philosophy  which  peculiarly  distinguishes  the 
present  age,  after  having  corrected  a  number  of  errors  fatal 
to  society,  seems  now  to  be  directed  towards  the  principles 
of  society  itself;  and  we  see  prejudices  vanish  which  are 
difficult  to  overcome,  in  proportion  as  it  is  dangerous  to 
attack  them.*  This  rising  freedom  of  sentiment,  the  ne- 
cessary forerunner  of  political  freedom,  led  me  to  imagine 
that  it  would  not  be  unacceptable  to  the  public  to  be  made 
acquainted  with  the  principles  of  a  constitution  on  which 
the  eye  of  curiosity  seems  now  to  be  universally  turned, 

*  As  every  popular  notion  which  may  contribute  to  the  support  of 
an  arbitrary  government  is  at  all  times  vigilantly  protected  by  the  whole 
strength  of  it,  political  prejudices  are  last  of  all,  if  ever,  shaken  off  by  a 
nation  subjected  to  such  a  government.  A  great  change  in  this  respect, 
however,  has  of  late  taken  place  in  France,  wlvere  this  book  was  first 
published ;  and  opinions  are  now  discussed  there,  and  tenets  avowed, 
which,  in  the  time  of  Louis  the  Fourteenth,  would  have  appeared 
downright  blasphemy ;  it  is  to  this  an  allusion  is  made  above. 

[This  observation  is  memorable  as  made  with  respect  to  France  in 
1775,  now  seventy -eight  years  ago.  Since  that  time,  there  have  occurred 
in  that  country,  first  a  terrible  and  bloody  revolution, —  then  the  abo- 
lition of  monarchy,  the  execution  of  the  King  and  Queen  and  others  of 
the  royal  family, — then  a  republic, — then  an  imperial  and  military 
despotism, — then  a  restoration  of  the  old  dynasty, — then  in  1830  another 
bloody  revolution,— a  new  royal  dynasty — bloody  attempts  to  overthrow 
that  dynasty, — a  successful  revolution  in  1848, — much  bloodshed — 
then  a  revolution  and  a  republic, — then  a  coup  d'etat, —  the  abolition  oi 
all  civil,  political,  and  religious  liberty, — and  the  re-establishment  of  the 
Empire  by  the  nephew  of  Napoleon. — Ed. 
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and  which,  though  celehrated  as  a  model  of  perfection,  is  yet 
hut  little  known  to  its  admirers. 

I  am  aware  that  it  will  be  deemed  presumptuous  in  a  man 
who  has  passed  the  greatest  part  of  his  life  out  of  England 
to  attempt  a  delineation  of  the  English  government ;  a 
system  which  is  supposed  to  be  so  complicated  as  not  to  be 
understood  or  developed,  but  by  those  who  have  been  ini- 
tiated in  the  mysteries  of  it  from  their  infancy. 

But,  though  a  foreigner  in  England,  yet,  as  a  native  of  a 
free  country,  I  am  no  stranger  to  those  circumstances  which 
constitute  or  characterise  liberty.  Even  the  great  dispro- 
portion between  the  republic*  of  which  I  am  a  member  (and 
in  which  I  formed  my  principles)  and  the  British  empire,  has 
perhaps  only  contributed  to  facilitate  my  political  inquiries. 

As  the  mathematician,  the  better  to  discover  the  pro- 
portions he  investigates,  begins  with  freeing  his  equation 
from  coefficients,  or  such  other  quantities  as  only  perplex 
without  properly  constituting  it ;  so  it  may  be  advantageous 
to  the  inquirer  after  the  causes  that  produce  the  equilibrium 
of  a  government,  to  have  previously  studied  them,  disengaged 
from  the  apparatus  of  fleets,  armies,  foreign  trade,  distant 
and  extensive  dominions ;  in  a  word,  from  all  those  brilliant 
circumstances  which  so  greatly  affect  the  external  appearance 
of  a  powerful  society,  but  have  no  essential  connexion  with 
the  real  principles  of  it. 

It  is  upon  the  passions  of  mankind,  that  is,  upon  causes 
which  are  unalterable,  that  the  action  of  the  various  parts  of 
a  state  depends.  The  machine  may  vary  as  to  its  dimen- 
sions ;  but  its  movement  and  acting  springs  still  remain 
intrinsically  the  same ;  and  that  time  cannot  be  considered 
as  lost  which  has  been  spent  in  seeing  them  act  and  move  in 
a  narrower  circle. 

One  other  consideration  I  will  suggest,  which  is,  that  the 
very  circumstance  of  being  a  foreigner  may  of  itself  be 
attended,  in  this  case,  with  a  degree  of  advantage.  The 
English  themselves  (the  observation  cannot  give  them  any 
offence)  having  their  eyes  open,  as  I  may  say,  upon  their 
liberty,  from  their  first  entrance  into  life,  are  perhaps  too 

*  Geneva,  the  liberties  of  wluch  were  destroyed  by  Napoleon  ;  and 
never  restored  thoroughly  on  the  old  democratic  principle  of  that 
canton.  — Ed. 
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much  familiarised  with  its  enjoyment  to  inquire  with  real 
concern  into  its  causes.  Having  acquired  practical  notions 
of  their  government  long  before  they  have  meditated  on  it, 
and  these  notions  being  slowly  and  gradually  imbibed,  they 
at  length  behold  it  without  any  high  degree  of  sensibility ; 
and  they  seem  to  me,  in  this  respect,  to  be  like  the  recluse 
inhabitant  of  a  palace,  who  is  perhaps  in  the  worst  situation 
for  attaining  a  complete  idea  of  the  whole,  and  never  expe- 
rienced the  striking  effect  of  its  external  structure  and 
elevation ;  or,  if  you  please,  like  a  man  who,  having  always 
had  a  beautiful  and  extensive  scene  before  his  eyes,  continues 
for  ever  to  view  it  with  indifference. 

But  a  stranger, — beholding  at  once  the  various  parts  of  a 
constitution  displayed  before  him,  which,  at  the  same  time 
that  it  carries  liberty  to  its  height,  has  guarded  against 
inconveniences  seemingly  inevitable;  beholding,  in  short, 
those  things  carried  into  execution  which  he  had  ever 
regarded  as  more  desirable  than  possible, — is  struck  with  a 
kind  of  admiration ;  and  it  is  necessary  to  be  thus  strongly 
affected  by  objects,  to  be  enabled  to  reach  the  general 
principle  which  governs  them. 

Not  that  I  mean  to  insinuate  that  I  have  penetrated  with 
more  acuteness  into  the  constitution  of  England  than  others ; 
my  only  design  in  the  above  observations  was  to  obviate  an 
unfavourable,  though  natural  prepossession ;  and  if,  either 
in  treating  of  the  causes  which  originally  produced  the 
English  liberty,  or  of  those  by  which  it  continues  to  be 
maintained,  my  observations  should  be  found  new  or  sin- 
gular, I  hope  the  English  reader  will  not  condemn  them, 
but  where  they  shall  be  found  inconsistent  with  history,  or 
with  daily  experience.  Of  readers  in  general  I  also  request 
that  they  will  not  judge  of  the  principles  I  shall  lay  down, 
but  from  their  relation  to  those  of  human  nature ;  a  consi- 
deration which  is  almost  the  only  one  essential,  and  has 
been  hitherto  too  much  neglected  by  the  writers  on  the 
subject  of  government. 
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CHAPTER  I. 

CAUSES  OF  THE  LIBERTY  OF  THE  ENGLISH  NATION.  SEASONS  OF  THE 
DIFFERENCE  BETWEEN  THE  GOVERNMENT  OF  ENGLAND  AND  THAT 
OF  FRANCE.  IN  ENGLAND,  THE  GREAT  POWER  OF  THE  CROWN, 
UNDER  THE  NORMAN  KINGS,  CREATED  AN  UNION  BETWEEN  THE 
NOBILITY  AND  THE  PEOPLE. 

"When  the  Romans,  attacked  on  all  sides  by  the  barbarians, 
were  reduced  to  the  necessity  of  defending  the  centre  of 
their  empire,  they  abandoned  Great  Britain,  as  well  as 
several  other  of  their  distant  provinces.  The  island,  thus  left 
to  itself,  became  a  prey  to  the  nations  inhabiting  the  shores 
of  the  Baltic ;  who,  having  first  destroyed  the  ancient  inha- 
bitants, and  for  a  long  time  reciprocally  annoyed  each  other, 
established  several  sovereignties  in  the  southern  part  of  the 
island,  afterwards  called  England,  which  at  length  were 
united  under  Egbert  into  one  kingdom.* 

The  successors  of  this  prince,  denominated  the  Anglo- 
Saxon  princes,  among  whom  Alfred  the  Great  and  Edward 
the  Confessor  are  particularly  celebrated,  reigned  for  about 
two  hundred  years:  but  though  our  knowledge  of  the 
principal  events  of  this  early  period  of  the  English  history 
is  in  some  degree  exact,  yet  we  have  but  vague  and  un- 
certain accounts  of  the  nature  of  the  government  which 
those  nations  introduced. 

*  This  union  was  far  from  being  complete  under  any  of  the  Anglo- 
Saxon  Kings,  until  the  reign  of  Alfred. — Ed. 
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It  appears  to  have  had  little  more  affinity  with  the  present 
constitution,  than  the  general  relation,  common  indeed  to 
all  the  governments  established  by  the  northern  nations, — 
that  of  having  a  king  and  a  body  of  nobility ;  and  the  an- 
cient Saxon  government  is  "  left  us  in  story  (to  use  the 
expressions  of  Sir  William  Temple  on  the  subject)  but  like 
so  many  antique,  broken,  or  defaced  pictures,  which  may  still 
represent  something  of  the  customs  and  fashions  of  those 
ages,  though  little  of  the  true  lines,  proportions,  or 
resemblance."* 

It  is  at  the  sera  of  the  conquest  that  we  are  to  look  for  the 
real  foundation  of  the  English  Constitution.  From  that 
period,    says    Spelman,    norms     seclorum    nascitur     ordo.'f 

*  See  his  Introduction  to  the  History  of  England.  "Vy^  *  v_1 

t  See  Spelinan,  Of  Parliaments.  It  has  been  a  favourite  thesis  with 
many  writers,  to  pretend  that  the  Saxon  government  was,  at  the  time 
of  the  conquest,  by  no  means  subverted ; — that  William  of  Normandy 
legally  acceded  to  the  throne,  and  consequently  to  the  engagements  cf 
the  Saxon  Kings :  and  much  argument  has  in  particular  been  employed 
with  regard  to  the  word  conquest,  which,  it  has  been  said,  in  the  feudal 
sense,  only  meant  acquisition.  These  opinions  have  been  particularly 
insisted  upon  in  times  of  popular  opposition  :  and,  indeed,  there  was  a 
far  greater  probability  of  success,  in  raising  among  the  people  the  notions 
(familiar  to  them)  of  legal  claims  and  long-established  customs,  than  in 
arguing  with  them  from  the  no  less  rational,  but  less  determinate,  and 
somewhat  dangerous  doctrines,  concerning  the  original  rights  of  man- 
kind, and  the  lawfulness  of  at  all  times  opposing  force  to  an  oppressive 
government. 

But  if  we  consider  that  the  manner  in  which  the  public  power  is 
formed  in  a  state  is  so  very  essential  a  part  of  its  government,  and  that 
a  thorough  change  in  this  respect  was  introduced  into  England  by  the 
conquest,  we  shall  not  scruple  to  allow  that  a  new  government  was  es- 
tablished. Nay,  as  almost  the  whole  landed  property  in  the  kingdom  was 
at  that  time  transferred  to  other  hands,  a  new  system  of  criminal 
justice  introduced,  and  the  language  of  the  law  moreover  altered,  the 
revolution  may  be  said  to  have  been  such  as  is  not  perhaps  to  be 
paralleled  in  the  history  of  any  other  country 

Some  Saxon  laws,  favourable  to  the  liberty  of  the  people,  were 
indeed  again  established  under  the  successors  of  William :  but  the 
introduction  of  some  new  modes  of  proceeding  in  the  courts  of  justice, 
and  of  a  few  particular  laws,  cannot,  so  long  as  the  ruling  power  in  the 
state  remains  the  same,  be  said  to  be  the  introduction  of  a  new  govern- 
ment; and  as,  when  the  laws  in  question  were  again  established,  the 
public  power  in  England  continued  in  the  same  channel  where  the 
conquest  had  placed  it,  they  were  more  properly  new  modifications  of 
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"William  of  Normandy  having  defeated  Harold,  and  made 
himself  master  of  the  crown,  subverted  the  ancient  fabric  of 
Saxon  legislation :  he  exterminated,  or  expelled,  the  former 
occupiers  of  lands,  in  order  to  distribute  their  possessions 
among  his  followers;  and  establish  the  feudal  system  of 
government,  as  better  adapted  to  his  situation,  and  indeed 
the  only  one  of  which  he  possessed  a  competent  idea.* 

This  sort  of  government  prevailed  also  in  almost  all  the 
other  parts  of  Europe.  But,  instead  of  being  established 
by  dint  of  arms,  and  all  at  once,  as  in  England,  it  had 
only  been  established  on  the  continent,  and  particularly  in 
France,  through  a  long  series  of  slow  successive  events  ; — 
a  difference  of  circumstances  this,  from  which  consequences 
were  in  time  to  arise  as  important  as  they  were  at  first 
difficult  to  be  foreseen. 

The  German  nations  who  passed  the  Rhine  to  conquer 
Gaul  were  in  a  great  degree  independent ;  their  princes  had  no 
other  title  to  their  power  but  their  own  valour  and  the  free 
election  of  the  people ;  and,  as  the  latter  had  acquired  in 
their  forest  but  contracted  notions  of  sovereign  authority, 
they  followed  a  chief  less  in  quality  of  subjects,  than  as 
companions  in  conquest. 

Besides,  this  conquest  was  not  the  irruption  of  a  foreign 
army,  which  only  takes  possession  of  fortified  towns ; — it 
was  the  general  invasion  of  a  whole  people  in  search  of  new 

the  Anglo-Saxon  constitution  than  they  were  the  abolition  of  it ;  or, 
since  they  were  again  adopted  from  the  Saxon  legislation,  they  were 
rather  imitations  of  that  legislation,  than  the  restoration  of  tlve 
Saxon  government. 

Contented,  however,  with  the  two  authorities  I  have  above  quoted,  I 
shall  dwell  no  longer  on  a  discussion  of  the  precise  identity,  or  difference, 
of  two  governments ;  that  is,  of  two  ideal  systems,  which  only  exist 
in  the  conceptions  of  men.  Nor  do  I  wish  to  explode  a  doctrine,  which, 
in  the  opinion  of  some  persons,  giving  an  additional  sanction  and 
dignity  to  the  English  government,  contributes  to  increase  their  love 
and  respect  for  it.  It  will  be  sufficient  for  my  purpose,  if  the  reader 
shall  be  pleased  to  grant  that  a  material  change  was,  at  the  time  of  the 
conquest,  effected  in  the  government  then  existing,  and  is  accordingly 
disposed  to  admit  the  proofs  that  will  presently  be  laid  before  him,  of 
such  change  having  prepared  the  establishment  of  the  present  English 
constitution. 

*  The  feudal  system  established  by  the  conqueror  was  the  most 
inexorable  tyranny  ever  established  in  Europe.     See  note,  p.  16. — Ed. 
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habitations ;  and,  as  the  number  of  the  conquerors  bore  a 
great  proportion  to  that  of  the  conquered,  who  were  at  the 
same  time  enervated  by  long  peace,  the  expedition  was  no 
sooner  completed  that  all  danger  was  at  an  end,  and  of 
course  their  union  also.  After  dividing  among  themselves 
what  lands  they  thought  proper  to  occupy,  they  separated ; 
and  though  their  tenure  was  at  first  only  precarious,  yet,  in 
this  particular,  they  depended  not  on  the  king,  but  on  the 
general  assembly  of  the  nation.* 

Under  the  kings  of  the  first  race,  the  fiefs,  by  the  mutual 
connivance  of  the  leaders,  at  first  became  annual ;  afterwards, 
held  for  life.  Under  the  descendants  of  Charlemagne  they 
became  hereditary  .f  And  when  at  length  Hugh  Capet 
effected  his  own  election,  to  the  prejudice  of  Charles  of 
Lorrain,  intending  to  render  the  crown,  which  in  fact  was  a 
fief,  hereditary  in  his  own  family,^  he  established  the  here- 
ditariship  of  fiefs  as  a  general  principle ;  and  from  this  epoch 
authors  date  the  complete  establishment  of  the  feudal 
system  in  France. 

On  the  other  hand,  the  lords  who  gave  their  suffrages  to 
Hugh  Capet  forgot  not  the  interest  of  their  own  ambition. 
They  completed  the  breach  of  those  feeble  ties  which  sub- 
jected them  to  the  royal  authority,  and  became  everywhere 
independent.  They  left  the  king  no  jurisdiction,  either 
over  themselves  or  their  vassals  ;  they  reserved  the  right  of 
waging  war  with  each  other ;  they  even  assumed  the  same 
privilege,  in  certain  cases,  with  regard  to  the  king  himself  ;§ 

*  The  fiefs  were  originally  called  terra  jure  beneficii  concessee ;  and 
it  was  not  till  under  Charles  le  Gros  that  the  term  fief  began  to  be  in 
use.     See  Beneficittm,  Gloss.  Du  Cavge. 

t  Apud  Francos  vero,  sensim  pedetentimque,  jure  hareditario  ad  haredes 
subinde  transierunt  feuda ;  quod  labente  seculo  nono  incepit.  See  Feudust, 
Du  Cange. 

X  Hotoman  has  proved  beyond  a  doubt,  in  his  Franco- Gallia,  that, 
under  the  two  first  races  of  kings,  the  crown  of  France  was  elective. 
The  princes  of  the  reigning  family  had  nothing  more  in  their  favour 
than  the  custom  of  choosing  one  of  that  house. 

§  The  principal  of  these  cases  was,  when  the  king  refused  to  appoint 
judges  to  decide  a  difference  between  himself  and  one  of  his  first  barons  : 
the  latter  had  then  a  right  to  take  up  arms  against  the  king  ;  and  the 
subordinate  vassals  were  so  dependent  on  their  immediate  lords  that 
they  were  obliged  to  follow  them  against  the  lord  paramount.     St. 
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so  that  if  Hugh  Capet,  by  rendering  the  crown  hereditary, 
laid  the  foundation  of  the  greatness  of  his  family,  and  of 
the  crown  itself,  yet  he  added  little  to  his  own  authority, 
and  acquired  scarcely  anything  more  than  a  nominal 
superiority  over  the  number  of  sovereigns  who  then 
swarmed  in  France.* 

But  the  establishment  of  the  feudal  system  in  England 
was  an  immediate  and  sudden  consequence  of  that  conquest 
which  introduced  it.  Besides,  this  conquest  was  made  by  a 
prince  who  kept  the  greater  part  of  his  army  in  his  own 
pay,  and  who  was  placed  at  the  head  of  a  people  over  whom 
he  was  an  hereditary  sovereign, — circumstances  which  gave 
a  totally  different  turn  to  the  government  of  that  kingdom. 

Surrounded  by  a  warlike,  though  a  conquered  nation, 
"William  kept  on  foot  part  of  his  army.  The  English,  and 
after  them  the  Normans  themselves,  having  revolted,  he 
crushed  both  ;  and  the  new  king  of  England,  at  the  head  of 
victorious  troops,  having  to  do  with  two  nations  lying  under 
a  reciprocal  check  from  the  enmity  they  bore  to  each  other, 
and,  moreover,  equally  subdued  by  a  sense  of  their  unfortu- 
nate attempts  of  resistance,  found  himself  in  the  most 
favourable  circumstances  for.  becoming  an  absolute  monarch ; 
and  his  laws  thus  promulgated  in  the  midst,  as  it  were,  of 
thunder  and  lightning,  imposed  the  yoke  of  despotism  both 
on  the  victors  and  the  vanquished.f 

Louis,  though  the  power  of  the  crown  was  in  his  time  much  increased, 
was  obliged  to  confirm  both  this  privilege  of  the  first  barons,  and  this 
obligation  of  their  vassals. 

*  "  The  grandees  of  the  kingdom,"  says  Mezeray,  "  thought  that 
Hugh  Capet  ought  to  put  up  with  all  their  insults,  because  they  had 
placed  the  crown  on  his  head  :  nay,  so  great  was  their  licentiousness, 
that,  on  his  writing  to  Audebert,  viscount  of  Perigueux,  ordering  him 
to  raise  the  siege  he  had  laid  to  Tours,  and  asking  him,  by  way  of 
reproach,  who  had  made  him  a  viscount  ?  that  nobleman  haughtily 
answered,  '  Not  you,  but  those  that  made  you  a  king.'  "  [Ce  n'est  pas 
vous,  mais  ceux  qui  vous  ont  fait  roi.] 

t  The  Norman  kings  ruled  with  despotic  tyranny,  and  their  judicial 
and  political  maxims  were  made  subservient  to  the  inexorable  rule  of 
stern  feudal  domination.  All  independent  action  was  denied  to  the 
barons,  knights,  and  people,  which  did  not  correspond  with  the  will  of 
the  supreme  chief  of  all — the  king— who  held  every  family  in  the  king- 
dom in  bondage  to  himself  by  knight-service  and  vassalage.  His  fines, 
tenths,  fifteenths,  scutages,  and  taxes  on  hundreds,  and  various  extor- 
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He  divided  England  into  sixty  thousand  two  hundred  and 
fifty  military  fiefs,  all  held  of  the  crown ;  the  possessors  of 
which  were,  on  pain  of  forfeiture,  to  take  up  arms,  and 
repair  to  his  standard  on  tlie  first  signal :  he  subjected  not 
only  the  common  people,  but  even  the  barons,  to  all  the 
rigours  of  the  feudal  government;  he  even  imposed  on  them 
his  tyrannical  forest  laws.* 

tions,  were  uncertain  in  number  and  amount,  and  endless  in  exaction 
and  practice.  Under  the  Saxon  period  the  ecclesiastics  managed  to 
evade  paying  taxes  for  their  lands.  They  never  escaped  under  the 
Norman  kings,  who  practically  considered  England  no  more  than  as  a 
great  field  for  plunder ;  and  who  often  subjected  the  monasteries  to 
spoliation,  and  the  priests  and  abbots  to  fines  and  confiscations. 
William  the  Conqueror  spoliated  the  Saxon  clergy  ;  Henry  the  Second 
seized  a-Becket's  revenues  ;  Richard  laid  the  abbeys  under  contribution ; 
he  made  the  Cistercians  compound  by  paying  150,000  marks  for  their 
wool ;  he  exacted  the  fourth  of  the  rents  of  the  clergy  ;  and  a  fourth 
of  some,  and  the  tenth  of  the  revenues  of  all  clerks.  The  Norman 
kings  laid  down  as  an  absolute  feudal  tenure,  that  every  manor,  even 
those  of  the  church  and  abbeys,  was  held,  either  immediately  or 
mediately,  as  a  benefice,  of  which  the  possessor  was  a  tenant  of  the 
crown  in  capile,  or  as  a  sub-vassal :  for  the  tenants  of  those  manors 
were  all  bound  by  specific  services.  Beyond  these  it  was  understood 
the  king  could  assemble  his  barons  when  he  demanded  extraordinary 
aids  or  grants.  The  attendance  of  the  barons  on  those  occasions,  con- 
sidered by  some  a  privilege,  by  others  a  grievance,  was  termed  the  civil, 
in  contradistinction  to  the  military  service  of  the  barons  and  manorial 
lords.  During  the  Norman  period  the  king  held  the  barons  under  fully 
as  great  submission  as  the  barons  held  their  own  vassals.  But  after 
the  Norman  rule  ceased,  both  in  England  and  in  France,  the  barons 
acquired  the  real,  while  the  kings  possessed  little  more  than  the 
nominal  power ;  excepting  when  the  frequent  quarrels  between  the 
barons  enfeebled  their  strength,  and  increased  the  regal  authority. 
The  ecclesiastical  barons  considered  themselves  as  prelates  or  abbots, 
altogether  independent  of  the  state,  and  accountable  only  to  the  Pope. 
As  the  clergy  could  have  no  legitimate  children,  on  their  death  the  king 
considered  their  benefices  as  reversionary,  and  then  as  being  vested  in 
the  crown.  During  the  turbulence  of  the  feudal  age,  the  attachment  of 
vassals  to  their  chiefs,  and  the  social  relations  which  subsisted  between 
the  baron  and  his  followers,  were  maintained  by  that  mutual  protection 
which  the  one  required  of  the  other  as  essential  to  their  personal  safety. 
The  civil  jurisdiction  and  military  authority  were  also  united,  and 
formed  an  inseparable  bond  of  feudal  union  between  the  baron  and  his 
vassals. — Ed. 

*  He  reserved  to  himself  an  exclusive  privilege  of  killing  game 
throughout  England,  and  enacted  the  severest  penalties  on  all  who 
should  attempt  it  without  his  permission.     The  suppression,  or  rather 

C 
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He  assumed  the  prerogative  of  imposing  taxes.  He 
invested  himself  with  the  whole  executive  power  of  govern- 
ment. But  what  was  of  the  greatest  consequence,  he 
.j.  arrogated  to  himself  the  most  extensive  judicial  power  by 

the  establishment  of  the  court  which  was  called  Aula  Regis* 
'  ^^J  — a  formidable  tribunal,  which  received  appeals  from  all  the 
courts  of  the  barons,  and  decided,  in  the  last  resort,  on  the 
estates,  honour,  and  lives  of  the  barons  themselves ;  and 
which,  being  wholly  composed  of  the  great  officers  of  the 
crown,  removable  at  the  king's  pleasure,  and  having  the 
king  himself  for  president,  kept  the  first  noblemen  in  the 
kingdom  under  the  same  control  as  the  meanest  subject,  t 

Thus,  while  the  kingdom  of  France,  in  consequence  of 
the  slow  and  gradual  formation  of  the  feudal  government, 
found  itself,  in  the  issue,  composed  of  a  number  of  parts 
simply  placed  by  each  other,  and  without  any  reciprocal 
adherence,  the  kingdom  of  England,  on  the  contrary,  from 
the  sudden  and  violent  introduction  of  the  same  system, 
became  a  compound  of  parts  united  by  the  strongest  ties  ; 
and  the  regal  authority,  by  the  pressure  of  its  immense 
weight,  consolidated  the  whole  into  one  compact  indissoluble 
body. 

To  this  difference  in  the  original  constitution  of  France 
and  England — that  is,  in  the  original  power  of  their  kings — 
we  are  to  attribute  the  difference,  so  little  analogous  to  its 
original  cause,  of  their  present  constitutions.  This  fur- 
nishes the  solution  of  a  problem  which,  I  must  confess,  for 
a  long  time  perplexed  me,  and  explains  the  reason  why,  of 
two  neighbouring  nations,  situated  almost  under  the  same 
climate,  and  having  one  common  origin,  the  one  has  attained 
the  summit  of  liberty,  the  other  has  gradually  sunk  under 
an  absolute  monarchy.  J 

mitigation,  of  these  penalties,  was  one  of  the  articles  of  the  Charta  de 
Foresla,  which  the  barons  afterwards  obtained  by  force  of  arms. 
Null  us  de  cattro  amittat  vitam,  vel  meittbra,  pro  venatione  nostrd.  Ch.  de 
Forest.     Art.  10. 

*  See  Bracton,  lib.  iii.  t.  1,  6,  7.— Ed. 

t  The  Conqueror,  however,  retained  the  Anglo-Saxon  county  courts, 
which  he  modelled  so  as  to  be  subservient  to  bis  extortions. — Ed. 

%  The  feudal  despotism  of  the  Conqueror  was  certainly  complete ; 
but  there  were  many  counteracting  circumstances  which  though  silenced 
were  never  extinguished.     The  traditional  love  for  the  Saxon  laws  and 
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In  France,  the  royal  authority  was  indeed  inconsiderable : 
but  this  circumstance  was  by  no  means  favourable  to  the 
general  liberty.  The  lords  were  everything  ;  and  the  bulk 
of  the  nation  were  accounted  nothing.  All  those  wars 
which  were  made  on  the  king  had  not  liberty  for  their 
object ;  for  of  this  the  chiefs  already  enjoyed  too  great  a 
share :  they  were  the  mere  effect  of  private  ambition  or 
caprice.  The  people  did  not  engage  in  them  as  associates 
in  the  support  of  a  cause  common  to  all ;  they  were  dragged, 
blindfold,  and  like  slaves,  to  the  standard  of  their  leaders. 
In  the  meantime,  as  the  laws,  by  virtue  of  which  their 
masters  were  considered  as  vassals,  had  no  relation  to  those 
by  which  they  were  themselves  bound  as  subjects,  the 
resistance,  of  which  they  were  made  the  instruments,  never 
produced  any  advantageous  consequence  in  their  favour,  nor 
did  it  establish  any  principle  of  freedom  that  was  applicable 
to  them. 

The  inferior  nobles,  who  shared  in  the  independence  of 
the  superior  nobility,  added  the  effects  of  their  own  inso- 
lence to  the  despotism  of  so  many  sovereigns ;  and  the 
people,  wearied  out  by  sufferings,  and  rendered  desperate  by 
oppression,  at  times  attempted  to  revolt.  But,  being  par- 
celled out  into  so  many  different  states,  they  could  never 
perfectly  agree  either  in  the  nature  or  the  times  of  their 
complaints.  The  insurrections,  which  ought  to  have  been 
general,  were  only  successive  and  particular.  In  the  mean- 
time, the  lords,  ever  uniting  to  avenge  their  common  cause 
as  masters,  fell  with  irresistible  advantage  on  men  who  were 
divided:  the  people  were  thus  separately,  and  by  force, 
brought  back  to  their  former  yoke ;  and  liberty,  that 
precious  offspring,  which  requires  so  many  favourable  cir- 
cumstances to  foster  it,  was  everywhere  stifled  in  its  birth.* 

At  length,  when  by  conquests,  by  escheats,  or  by  treaties 

local  courts  was  always  dear  to  the  hearts  of  the  English  under  the 
Norman  rule.  The  people  were  the  offspring  of  many  races  ;  yet  the 
speech  of  the  great  majority  was  Anglo-Saxon,  and  that  speech,  in 
which  also  the  Anglo-Saxon  clergy  spoke  to  and  inspired  the  people 
with  hope,  was  always  maintained,  and  finally  prevailed  until  it  became 
the  general  language  of  the  nation,  of  the  land,  of  the  courts,  aud  even 
of  the  palace. — Ed. 

*  It  may  be  seen  in  Mezeray,  how  the  Flemings,  at  the  time  of  the 
great  revolt  winch  was  caused,  as  he  says,  "  by  the  inveterate  hatred  of 
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the  several  provinces  came  to  be  re-united*  to  the  extensive 
and  continually  increasing  dominions  of  the  monarch,  they 
became  subject  to  their  new  master,  already  trained  to 
obedience.  The  few  privileges  which  the  cities  had  been 
able  to  preserve  were  little  respected  by  a  sovereign  who 
had  himself  entered  into  no  engagement  for  that  purpose  ; 
and,  as  the  re-unions  were  made  at  different  times,  the  king 
was  always  in  a  condition  to  overwhelm  every  new  province 
that  accru^.  to  him  with  the  weight  of  all  those  he  already 
possessed. 

As  a  farther  consequence  of  these  differences  between 
the  times  of  the  re-unions,  the  several  parts  of  the  kingdom 
entertained  no  views  of  assisting  each  other.  When  some 
reclaimed  their  privileges,  the  others,  long  since  reduced  to 
subjection,  had  already  forgotten  theirs.  Besides,  these 
privileges,  by  reason  of  the  differences  of  the  governments 
under  which  the  provinces  had  formerly  been  held,  were  also 
almost  everywhere  different :  the  circumstances  which  hap- 
pened in  one  place  thus  bore  little  affinity  to  those  which 
fell  out  in  another ;  the  spirit  of  union  was  lost,  or  rather 
had  never  existed  ;  each  province,  restrained  within  its  par- 
ticular bounds,  only  served  to  ensure  the  general  submission ; 
and  the  same  causes  which  had  reduced  that  spirited  nation 
to  a  yoke  of  subjection,  concurred  also  to  keep  them  under 
it. 

Thus  liberty  perished  in  France,  because  it  wanted  a 
favourable  culture  and  proper  situation.  Planted,  if  I  may 
so  express  myself,  but  just  beneath  the  surface,  it  presently 
expanded,  and  sent  forth  some  large  shoots  ;  but,  having 
taken  no  root,  it  was  soon  plucked  up.  In  England,  on  the 
contrary,  the  seed,  lying  at  a  great  depth,  and  being  covered 
with  an  enormous  weight,  seemed  at  first  to  be  smothered : 
but  it  vegetated  with  the  greater  force  ;  it  imbibed  a  more 
rich  and  abundant  nourishment ;  its  sap  and  juice  became 
better  assimilated,  and  it  penetrated  and  filled  up  with  its 
roots  the  whole  body  of  the  soil.     It  was  the   excessive 

the  nobles  (les  gentils-bommes)  against  the  people  of  Ghent,"  were 
crushed  by  the  union  of  almost  all  the  nobility  of  France. — See  Hezeray, 
Reign  of  Charles  VI. 

*  The  word  re-union  expresses  in  the  French  law,  or  history,  the 
reduction  of  a  province  to  an  immediate  dependence  on  the  crown. 
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power  of  the  king  which  made  England  free,  because  it  was 
this  very  excess  that  gave  rise  to  the  spirit  of  union,  and  of 
concerted  resistance.  Possessed  of  extensive  demesnes,  the 
king  found  himself  independent :  invested  with  the  most 
formidable  prerogatives,  he  crushed  at  pleasure  the  most 
powerful  barons  in  the  realm.  It  was  only  by  close  and 
numerous  confederacies,  therefore,  that  these  could  resist 
his  tyranny  ;  they  even  were  compelled  to  associate  the 
people  in  them,  and  make  them  partners  of  public  liberty. 

Assembled  with  their  vassals  in  their  great  halls,  where 
they  dispensed  their  hospitality,  deprived  of  the  amusements 
of  more  polished  nations  —naturally  inclined,  besides,  freely 
to  expatiate  on  objects  of  which  their  hearts  were  full — their 
conversation  naturally  turned  on  the  injustice  of  the  public 
impositions,  on  the  tyranny  of  the  judicial  proceedings,  and, 
above  all,  on  the  detested  forest  laws. 

Destitute  of  an  opportunity  of  cavilling  about  the  mean- 
ing of  laws  the  terms  of  which  were  precise,  or  rather 
disdaining  the  resource  of  sophistry,  they  were  naturally 
led  to  examine  the  first  principles  of  society  ;  they  inquired 
into  the  foundations  of  human  authority,  and  became  con- 
viuced  that  power,  when  its  object  is  not  the  good  of  those 
who  are  subject  to  it,  is  nothing  more  than  the  right  of  the 
strongest,  and  may  be  repressed  by  the  exertion  of  a  similar 
right. 

The  different  orders  of  the  feudal  government,  as  esta- 
blished in  England,  being  connected  by  tenures  exactly 
similar,  the  same  maxims  which  were  laid  down  as  true 
against  the  lord  paramount,  in  behalf  of  the  lord  of  an 
upper  fief,  were  likewise  to  be  admitted  against  the  latter, 
in  behalf  of  the  owner  of  an  inferior  fief.  The  same  maxims 
were  also  to  be  applied  to  the  possessor  of  a  still  lower  fief: 
they  farther  descended  to  the  freeman  and  to  the  peasant : 
and  the  spirit  of  liberty,  after  having  circulated  through  the 
different  branches  of  the  feudal  subordination,  thus  con- 
tinued to  flow  through  successive  homogeneous  channels ; 
it  forced  a  passage  into  the  remotest  ramifications ;  and  the 
principle  of  primeval  equality  became  everywhere  diffused 
and  established :  a  sacred  principle,  which  neither  injustice 
nor  ambition  can  erase ;  which  exists  in  every  breast,  and 
to  exert  itself,  requires  only  to  be  awakened  among  the 
numerous  and  oppressed  classes  of  mankind ! 
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But  when  the  harems,  whom  their  personal  consequence 
had  at  first  caused  to  be  treated  with  caution  and  regard  by 
the  sovereign,  began  to  be  no  longer  so, — when  the  tyran- 
nical laws  of  the  Conqueror  became  still  more  tyrannically 
executed, — the  confederacy,  for  which  the  general  oppression 
had  paved  the  way,  instantly  took  place.  The  lord,  the 
vassal,  the  inferior  vassal,  all  united.  They  even  implored 
the  assistance  of  the  peasants  and  cottagers ;  and  the 
haughty  aversion  with  which  on  the  continent  the  nobility 
repaid  the  industrious  hands  that  fed  them,  was  in  England 
compelled  to  yield  to  the  pressing  necessity  of  setting 
bounds  to  the  royal  authority. 

The  people,  on  the  other  hand,  knew  that  the  cause  they 
were  called  upon  to  defend  was  a  cause  common  to  all ;  and 
they  were  sensible,  besides,  that  they  were  the  necessary 
supporters  of  it.  Instructed  by  the  example  of  their 
leaders,  they  spoke  and  stipulated  conditions  for  themselves : 
they  insisted  that,  for  the  future,  every  individual  should  be 
entitled  to  the  protection  of  the  law ;  and  thus  did  those 
rights  with  which  the  lords  had  strengthened  themselves,  in 
order  to  oppose  the  tyranny  of  the  crown,  become  a  bulwark 
which  was  in  time  to  restrain  their  own.* 

*  In  tracing  the  history  of  the  constitution  of  England,  we  find  that 
from  its  original  Saxon  and  Scandinavian  source,  it  flowed  on,  acquiring 
breadth  and  strength,  through  the  reigns  of  Alfred  and  Edward  the 
Confessor ;  that  like  a  powerful  river  which  for  a  part  of  its  course 
disappears  beneath  rocks  and  earth,  it  seemed  invisible  during  the 
reigns  of  the  two  first  Norman  kings  ;  that  it  faintly  reappeared  under 
the  third ;  and  that  it  became  the  law  of  the  realm  by  humbling  a 
tyrant,  less  than  two  years  before  the  death  of  John,  who  may  be  con- 
sidered the  last  king  of  the  Norman  period  of  British  history.  From 
that  time  it  has  at  different  periods  acquired  those  buttresses  of  solidity 
which  have  secured  the  civil  and  political  liberties  of  the  British  nation. 
Even  more,  the  faithful  transcripts  of  the  laws  and  institutions  which 
originated  in  the  Saxon  age,  and  which  gradually  acquired  strength  by 
resistance  to  oppression,  have  passed  over  the  Atlantic  Ocean  and  have 
taken  firm  root  in  the  soil  of  America.  They  grew  strong  in  its 
invigorating  fertility ;  and  in  accordance  with  the  generous  nature  of 
the  original  plant,  the  Anglo-Americans  have  matured  and  consolidated 
the  most  free  and  perfect  republican  government  that  has  ever  been 
framed  ;  securing  and  extending  its  benefits  to  a  present  generation  of 
more  than  26,000,000  of  intelligent,  active,  powerful  and  thriving 
people,  who  speak  the  language  of,  and  enjoy  nearly  the  same  laws  and 
institutions  as,  the  people  of  England. — Ed. 
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CHAPTEE  II. 

A  SECOND  ADVANTAGE  ENGLAND   HAD   OVEH   FRANCE  :— IT  FORMED  ONE 
UNDIVIDED  STATE. 

It  was  in  the  reign  of  Henry  the  First,  about  forty  years 
after  the  conquest,  that  we  see  the  above  causes  begin  to 
operate.  This  prince  having  ascended  the  throne  to  the 
exclusion  of  his  elder  brother,  was  sensible  that  he  had  no 
other  means  to  maintain  his  power  than  by  gaining  the 
affection  of  his  subjects  ;  but  at  the  same  time  he  perceived 
that  it  must  be  the  affection  of  the  whole  nation :  he,  there- 
fore, not  only  mitigated  the  rigour  of  the  feudal  laws  in 
favour  of  the  lords,  but  also  annexed  as  a  condition  to  the 
charter  he  granted,  that  the  lords  should  allow  the  same 
freedom  to  their  respective  vassals.  Care  was  even  taken  to 
abolish  those  laws  of  the  Conqueror  which  lay  heaviest  on 
the  lower  classes  of  the  people.* 

Under  Henry  the  Second,  liberty  took  a  farther  stride  ; 
and  the  ancient  trial  by  jury,  a  mode  of  procedure  which  is 
at  present  one  of  the  most  valuable  parts  of  the  English 
law,  made  again,  though  imperfectly,  its  appearance.f 

*  Amongst  others,  the  law  of  the  Curfeu. — It  might  be  matter  of 
curious  discussion  to  inquire  what  the  Anglo-Saxon  government  would 
in  process  of  time  have  become,  and  of  course  the  government  of  Eng- 
land be  at  the  present  time,  if  the  event  of  the  conquest  had  never  taken 
place ;  which,  by  conferring  an  immense  as  well  as  unusual  power  on 
the  head  of  the  feudal  system,  compelled  the  nobility  to  contract  a  last- 
ing and  sincere  union  with  the  people.  It  is  very  probable  that  the 
English  government  would  at  this  day  be  the  same  as  that  which  long 
prevailed  in  Scotland  (where  the  king  and  nobles  engrossed,  jointly  or 
by  turns,  the  whole  power  of  the  state)  ;  the  same  as  in  Sweden,  the 
same  as  in  Denmark, — countries  whence  the  Anglo-Saxon  came. 

t  Although  it  has  been  contended  that  trial  by  jury  was  essentially 
of  Saxon  origin,  this  is  not  the  fact.  It  was  common  to  the  Normans 
also,  and  to  all  the  Teutonic  or  Gothic  nations  ;  the  number  twelve 
also,  jiirati,  or  members  of  the  Jurala  (jury)  as  compurgators  were 
even  known  among  the  Anglo-Saxons  in  the  trial  by  wager  of  battle, 
and  though  in  disuse  was  only  abolished  in  1833  :  but  this  was  entirely 
different  from  the  jury.  Some  writers,  Hukes,  E«eves,  and  Palgrave, 
contend  that  William  the  Conqueror  introduced  trial  by  jury,  and 
juries  are  certainly  more  discernible  in  the  more  ample  Norman  than 
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But  these  causes,  which  had  worked  hut  silently  and 
slowly  under  the  two  Henrys,  who  were  princes  in  some 
degree  just,  and  of  great  capacity,  manifested  themselves  at 
once  under  the  despotic  reign  of  King  John.  The  royal 
prerogative,  and  the  forest  laws,  having  heen  exerted  by  this 
prince  to  a  degree  of  excessive  severity,  he  soon  beheld  a 
general  confederacy  formed  against  him : — and  here  we  mu*t 
observe  another  circumstance  highly  advantageous,  as  well 
as  peculiar,  to  England. 

England  was  not,  like  France,  an  aggregation  of  a  number 
of  different  sovereignties :  it  formed  but  one  state,  and 
acknowledged  but  one  master,  one  general  title.*  The  same 
laws,  the  same  kind  of  dependence,  consequently  the  same 
notions,  the  same  interests,  prevailed  throughout  the  whole. 
The  extremities  of  the  kingdom  could,  at  all  times,  unite  to 
give  a  check  to  the  exertions  of  an  unjust  power.  From 
the  river  Tweed  to  Portsmouth,  from  Yarmouth   to  the 

in  the  remnants  we  possess  of  the  Saxon  laws.  Yet  Spelman,  Coke, 
Sharon  Turner,  Nicholson,  "Wilkins,  and  Blackstone,  argue  that  trials 
by  juries  were  instituted  in  the  Saxon  period ;  and  there  appears  to  mo 
no  doubt  that  their  opinions  are  perfectly  correct. — Ed. 

*  The  constitutional  advantages  gained  by  England  becoming  one 
country  are  owing  chiefly  to  the  tyranny  and  despicable  character  of 
King  John,  at  a  time  when  two  great  sovereigns  acquired  power  in 
Europe.  One  was  Innocent  III.,  who  at  the  age  of  only  37  years, 
and  gifted  with  extraordinary  capacity,  was  elected  Pope.  The  other 
was  the  resolute,  able,  and  renowned  Philippe  Augustus.  Had  John 
been  King  of  France  at  the  time,  and  had  Philippe  been  Sovereign  of 
Normandy  and  England,  it  is  probable  that  the  language,  the  history, 
and  the  manners  of  both  kingdoms,  would  have  settled  under  one  domi- 
nant government,  and  that  England,  instead  of  becoming  independent, 
would  have  become  a  province  of  a  great  Gallican  Empire.  Happily 
for  the  cause  of  British  civilization  and  freedom,  Innocent  III.  laid 
King  John  under  an  interdict,  which  humbled  him  into  a  vassal  under 
Rome,  and  enabled  the  barons  and  the  church  to  resist  the  authority  of 
the  tyrant,  and  to  obtain  from  him  the  Magna  Charta.  Fortu- 
nately also  for  England,  Philippe  Augustus  utterly  destroyed  the  power 
of  John  in  France,  and  reduced  him  altogether  to  dependence  for 
revenue  and  authority  upon  Englishmen,  and  those  Norman  barons 
v*ho,  rather  than  forfeit  their  estates,  became  Englishmen  ;  while  at  the 
same  time  the  extinction  of  the  Norman  power  in  England  and  in, 
France  formed  a  new  era  in  the  progress  of  both  countries.  It  was  not, 
however,  until  the  14th  century  that  the  amalgamation  of  the  Saxcns 
and  Normans  as  one  national  and  social  people  was  completed. — Ed. 
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Land's  End,  all  was  in  motion :  the  agitation  increased  from 
the  distance,  like  the  rolling  waves  of  an  extensive  sea ;  and 
the  monarch,  left  to  himself,  and  destitute  of  resources,  saw 
himself  attacked  on  all  sides  by  an  universal  combination  of 
his  subjects. 

No  sooner  was  the  standard  set  up  against  John,  than  his 
very  courtiers  forsook  him.  In  this  situation,  finding  no 
part  of  his  kingdom  less  irritated  against  him  than  another, 
having  no  detached  province  which  he  could  engage  in  his 
defence  by  promises  of  pardon  or  of  peculiar  concessions,  the 
trivial  though  never-failing  resources  of  government,  he  was 
compelled,  with  seven  of  his  attendants,  all  that  remained 
with  him,  to  submit  himself  to  the  disposal  of  his  subjects, 
— and  he  signed  at  Runny-Mead*  the  charter  of  the  Forest, 
together  with  that  famous  charter,  which,  from  its 
superior  and  extensive  importance,  is  denominated  Magna 
Charta. 

By  the  former  the  most  tyrannical  parts  of  the  forest  laws 
were  abolished  ;  and  by  the  latter,  the  rigour  of  the  feudal 
laws  was  greatly  mitigated  in  favour  of  the  lords.  But  this 
charter  did  not  stop  there  ;  conditions  were  also  stipulated 
in  favour  of  the  numerous  body  of  the  people  who  had  con- 
curred to  obtain  it,  and  who  claimed,  with  sword  in  hand,  a 
share  in  that  security  it  was  meant  to  establish.  It  was 
hence  instituted  by  the  Great  Charter,  that  the  same  ser- 
vices which  were  remitted  in  favour  of  the  barons  should  be 
in  like  manner  remitted  in  favour  of  their  vassals.  This 
charter  moreover  established  an  equality  of  weights  and 
measures  throughout  England  ;  it  exempted  the  merchants 
from  arbitrary  imposts,  and  gave  them  liberty  to  enter  and 
depart  the  kingdom  at  pleasure :  it  even  extended  to  the 
lowest  orders  of  the  state,  since  it  enacted,  that  the  villain, 
or  bondman,  should  not  be  subject  to  the  forfeiture  of  his 
implements  of  tillage. f  Lastly,  by  the  thirty-niuth  article 
of  the  same  charter,  it  was  enacted,  that  no  subject  should 
be  exiled,  or  in  any  shape  whatever  molested,  either  in  his 
person  or  effects,  othex-wise  than  by  judgment  of  his  peers, 
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t  But  domestic  slavery  was  not  then  nor  until  long  after  abolished. 
— Ed. 
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and  according  to  the  law  of  the  land  ;* — an  article  so  im- 
portant, that  it  may  be  said  to  comprehend  the  whole  end 
and  design  of  political  societies : — and  from  that  moment 
the  English  would  have  been  a  free  people,  if  there  were  not 
an  immense  distance  between  the  making  of  laws  and  the 
observing  of  them.f 

But  though  this  charter  wanted  most  of  those  supports 
which  were  necessary  to  ensure  respect  to  it, — though  it  did 
not  secure  to  the  poor  and  friendless  any  certain  and  legal 
methods  of  obtaining  the  execution  of  it  (provisions  which 
numberless  transgressions  alone  could,  in  process  of  time, 

*  "  Nullus  liber  homo  capiatur,  vel  imprisonetur,  vel  dissesiatur  de 
libero  tenemento  suo,  vel  libertatibus,  vel  liberis  consuetudinibus  suis  ; 
aut  utlagetur,  aut  exueletur,  aut  aliquo  modo  destruatur ;  nee  super 
eum  ibimus,  nee  super  eum  mittemus,  nisi  per  legale  judicium  parium 
suorum,  vel  per  legem  terrse.  Nulli  vendemus,  nulli  negabimus,  aut 
differemus,  justitiam  vel  rectum." — Magna  Chart,  cap.  xxxix.  xl.  [Free- 
man, however,  in  this  meaning  (liber  homo)  was  a  person  very  much 
elevated  above  the  great  mas3  of  the  people,  who  were,  with  little  ameli- 
oration by  the  Magna  Charta,  still  continued  in  a  serfage  state. — Ed.'] 

t  The  Magna  Charta  is  the  first  recognised  statute  or  written  law, 
although  we  have  transcripts  of  parts  of  the  Anglo-Saxon  laws  of  Ina, 
Alfred,  and  Edward  the  Confessor,  upon  which  the  common  law  chapters 
of  Magna  Charta  are  no  doubt  grounded.  Nor  must  this  great  law  or 
rather  chapters  of  laws  be  considered  as  conceding  any  privdeges  from 
the  king  to  the  people  which  they  had  not  enjoyed  at  a  former  period 
of  their  history.  The  Magna  Charta,  in  fact,  consists  of  binding  con- 
tracts, engaging  the  king  to  restore  the  ancient  and  undoubted  rights  of 
his  subjects.  This  has  been  admirably  laid  down  by  Algernon  Sidney, 
who  justly  states  that  "  The  Magna  Charta  was  made  to  assert  the 
native  and  original  liberties  of  our  nation  by  a  confession  of  the  king 
then  being,  that  neither  he  nor  his  successors  should  any  way  encroach 
upon  them  ;  and  it  cannot  be  said  that  the  power  of  the  king  is 
diminished  by  it  or  any  other  law,  for  as  he  is  king  only  by  law,  the 
law  may  confer  the  power  on  one  particular  or  on  him  and  his  successors, 
but  can  take  nothing  from  them,  because  they  have  nothing  but  what  is 
given  to  them  :  as  that  the  law  gives  is  given  by  those  making  the  law, 
they  only  are  capable  of  judging  whether  he  they  gave  it  to  employs  well 
or  ill  that  power,  and  consequently  are  only  fit  to  counteract  the  diffi- 
culties that  are  found  in  it." — Discourses  concerning  Government,  sec. 
27,  p.  343,  edition  1704.  [These  remarks,  with  some  others,  although 
the  authorship  was  not  proved,  and  the  work  only  in  MS.,  were  con- 
strued into  treason  in  the  charges  for  which  that  great  political  martyr 
died—  Ed.} 
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point  out)  ; — yet  it  was  a  prodigious  advance  towards  the 
establishment  of  public  liberty.  Instead  of  the  general 
maxims  respecting  the  rights  of  the  people  and  the  duties  of 
the  prince  (maxims  against  which  ambition  perpetually  con- 
tends, and  which  it  sometimes  even  openly  and  absolutely 
denies),  here  was  substituted  a  written  law ;  that  is,  a  truth 
admitted  by  all  parties,  which  no  longer  required  the  sup- 
port of  argument.  The  rights  and  privileges  of  the  indi- 
vidual, as  well  in  his  person  as  in  his  property,  became 
settled  axioms.  The  Great  Charter,  at  first  enacted  with  so 
much  solemnity,  and  afterwards  confirmed  at  the  beginning 
of  every  succeeding  reign,  became  like  a  general  banner  per- 
petually set  up  for  the  union  of  all  classes  of  the  people  ;  and 
the  foundation  was  laid,  on  which  those  equitable  laws  were 
to  rise,  which  offer  the  same  assistance  to  the  poor  and  weak 
as  to  the  rich  and  powerful.* 

Under  the  long  reign  of  Henry  the  Third,  the  differences 
which  arose  between  the  king  and  the  nobles  rendered  Eng- 
land a  scene  of  confusion.  Amidst  the  vicissitudes  which 
the  fortune  of  war  produced  in  their  mutual  conflicts,  the 
people  became  still  more  and  more  sensible  of  their  import- 
ance, and  so  did,  in  consequence,  both  the  king  and  the 
barons  also.  Alternately  courted  by  both  parties,  they  ob- 
tained a  confirmation  of  the  Great  Charter,  and  even  the 
addition  of  new  privileges,  by  the  statutes  of  Merton  and  of 
Marlebridge.  But  I  hasten  to  reach  the  grand  epoch  of  the 
reign  of  Edward  the  First, — a  prince  who,  from  his  nume- 

*  The  reader,  to  be  more  fully  convinced  of  the  reality  of  the  causes 
to  which  the  liberty  of  England  has  been  here  ascribed,  as  well  as  of  the 
truth  of  the  observations  made  at  the  same  time  on  the  situation  of  the 
people  of  France,  needs  only  to  compare  the  Great  Charter,  so  extensive 
in  its  provisions,  and  in  which  the  barons  stipulated  in  favour  even  of 
the  bondman,  with  the  treaty  concluded  at  St.  Maur,  October  29,  1465, 
between  Louis  XI.  and  several  of  the  princes  and  peers  of  France.  In 
this  treaty,  which  was  made  in  order  to  terminate  a  war  that  was  called 
a  war  for  the  public'  pood  (pro  bono  publico),  no  provision  was  made  but 
concerning  t  lie  particular  power  of  a  few  lords  :  not  a  word  was  inserted 
in  favour  of  the  people.  It  may  be  seen  at  large  in  the  pieces  justijicatires 
annexed  to  the  Memoires  de  P/tilippe  de  Comines.  [This  observation  is 
just ;  and  long  afterwards,  when  the  English  villains  were  freed  from  serf- 
age, they,  as  freemen,  and  then  only,  enjoyed  the  benefits  of  Magna 
Charta.— EdJ\ 
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roua  and  prudent  laws,  has  been  denominated  the  English 
Justinian. 

Possessed  of  great  natural  talents,  and  succeeding  a 
prince  whose  weakness  and  injustice  had  rendered  his  reign 
unhappy,  Edward  was  sensible  that  nothing  but  a  strict  ad- 
ministration of  justice  could,  on  the  one  side,  curb  a  nobility 
whom  the  troubles  of  the  preceding  reign  had  rendered  tur- 
bulent, and,  on  the  other,  appease  and  conciliate  the  people, 
by  securing  the  property  of  individuals.  To  this  end  he 
made  jurisprudence  the  principal  object  of  his  attention ; 
and  so  much  did  it  improve  under  his  care,  that  the  mode  of 
process  became  fixed  and  settled ;  Judge  Hale  going  even  so 
far  as  to  affirm,  that  the  English  laws  arrived  at  once,  et 
quasi  per  saltum,  at  perfection,  and  that  there  was  more  im- 
provement made  in  them  during  the  first  thirteen  years  of 
the  reign  of  Edward,  than  in  all  the  ages  since  his  time. 

But  what  renders  this  »ra  particularly  interesting  is,  that 
it  affords  the  first  instance  of  the  admission  of  the  deputies 
of  towns  and  boroughs  into  parliament.* 

Edward,  continually  engaged  in  wars,  either  against  Scot- 
land or  on  the  continent,  seeing  moreover  his  demesnes  con- 
siderably diminished,  was  frequently  reduced  to  the  most 
pressing  necessities.  But  though,  in  consequence  of  the 
spirit  of  the  times,  he  frequently  indulged  himself  in  par- 
ticular acts  of  injustice,  yet  he  perceived  that  it  was  impossible 
to  extend  a  general  oppression  over  a  body  of  nobles,  and  a 
people  who  so  well  knew  how  to  unite  in  a  common  cause. 
In  order  to  raise  subsidies,  therefore,  he  was  obliged  to 
employ  a  new  method,  and  to  endeavour  to  obtain,  through 
the  consent  of  the  people,  what  his  predecessors  had  hitherto 
expected  from  their  own  power.  The  sheriffs  were  orderedf 
to  invite  the  towns  and  boroughs  of  the  different  counties  to 
send  deputies  to  parliament ; — and  it  is  from  this  a;ra  that 
we  are  to  date  the  origin  of  the  House  of  Commons. 

It  must  be  confessed,  however,  that  these  deputies  of  the 
people  were  not,  at  first,  possessed  of  any  considerable 
authority.      They  were  far  from  enjoying  those   extensive 

*  I  mean  their  legal  origin ;  for  the  Earl  of  Leicester,  who  had 
usurped  the  power  during  part  of  the  preceding  reign,  had  called  such 
deputies  up  to  Parliament  before. 

t  Anno  1295. 
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privileges  which,  in  these  days,  constitute  the  House  of 
Commons  a  collateral  part  of  the  government :  they  were  in 
those  times  called  up  only  to  provide  for  the  wants  of  the 
king,  and  approve  the  resolutions  taken  by  him  and  the 
assembly  of  the  Lords.*  But  it  was  nevertheless  a  great 
point  gained,  to  have  obtained  the  right  of  uttering  their 
complaints,  assembled  in  a  body  and  in  a  legal  way — to  have 
acquired,  instead  of  a  dangerous  resource  of  insurrections,  a 
lawful  and  regular  means  of  influencing  the  motions  of  the 
government,  and  thenceforth  to  have  become  a  part  of  it. 
"Whatever  disadvantage  might  attend  the  station  at  first 
allotted  to  the  representatives  of  the  people,  it  was  soon  to 
be  compensated  by  the  preponderance  the  people  necessarily 
acquire,  when  they  are  enabled  to  act  and  move  with  method, 
and  especially  with  concert. t 

And  indeed  this  privilege  of  naming  representatives,  in- 
significant as  it  might  then  appear,  presently  manifested 
itself  by  the  most  considerable  effects.  In  spite  of  his  re- 
luctance, and  after  many  evasions  unworthy  of  so  great  a 
king,  Edward  was  obliged  to  confirm  the  Great  Charter ;  he 
even  confirmed  it  eleven  times  in  the  course  of  his  reign. 
It  was  moreover  enacted,  that  whatever  should  be  done  con- 
trary to  it  should  be  null  and  void  ;  that  it  should  be  read 

*  The  end  mentioned  in  the  summons  sent  to  the  Lords  was,  de  ar- 
duis  negotiis  regni  tractalur  et  consilium  impensuri:  the  requisition  sent 
to  the  Commons  was,  ad  faciendum  et  consevtiendum.  The  power  en- 
joyed by  the  latter  was  even  inferior  to  what  they  might  have  expected 
from  the  summons  sent  to  them.  "  In  most  of  the  ancient  statutes  they 
are  not  so  much  as  named ;  and  in  several,  even  when  they  are  men- 
tioned, they  are  distinguished  as  petitioners  merely,  the  assent  of  the 
Lords  being  expressed  in  contradistinction  to  the  request  of  the  Com- 
mons."— See  on  this  subject  the  preface  to  the  Collection  of  the  Statutes 
at  Large,  by  Rufl'head,  and  the  authorities  quoted  therein. 

t  France  had,  indeed,  also  her  assemblies  of  the  general  estates  of  the 
kingdom,  in  the  same  manner  as  England  had  her  parliament ;  but 
then  it  was  only  the  deputies  of  the  towns  within  the  particular  domain 
of  the  crown,  that  is,  for  a  very  small  part  of  the  nation,  who,  under 
the  name  of  the  third  estate,  were  admitted  in  those  estates  ;  and  it  is 
easy  to  concaive  that  they  acquire  no  great  influence  in  an  assembly  of 
sovereigns  who  gave  tho  law  to  their  lord  paramount.  Hence,  when 
these  disappeared,  the  maxim  became  immediately  established,  The  will 
of  the  kiny  is  the  will  of  the  law : — in  old  French,  Que  veut  le  roy,  ce  veut 
la  toy. 
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twice  a  year  in  all  cathedrals ;  and  that  the  penalty  of  ex- 
communication should  be  denounced  against  any  one  who 
should  presume  to  violate  it.* 

At  length  he  converted  into  an  established  law  a  privilege 
of  which  the  English  had  hitherto  had  only  a  precarious 
enjoyment ;  and,  in  the  statute  de  tallagio  non  concedendo, 
he  decreed,  that  no  tax  should  be  laid,  nor  impost  levied, 
without  the  joint  consent  of  the  Lords  and  Commons.f     A 

*  Confirmationes  Chartarum,  cap.  2,  3,  4. 

t  "  Nullum  tallagium  vel  auxilium,  per  nos,  vel  hseredes  nostras,  in 
regno  nostro  ponatur  seu  levetur,  sine  voluntate  et  assensu  archiepisco- 
porum,  episcoporurn,  comitum,  baronum,  militum,  burgensium,  et  ali- 
orum  liberorum  bominum  de  regno  nostro."  Stat.  an.  34,  Ed.  I.  stat. 
4,  c.  1. 

The  statute  25  Ed.  I.  6,  declares  "  that  no  manner  of  aids,  tasks,  nor 
prizes  should  be  taken  but  by  the  common  assent  of  the  realm,  and  for 
the  common  people  thereof,  saving  the  ancient  aids  and  prizes  then 
due  and  accustomed  :"  these  were  for  making  the  king's  eldest  son 
a  knight,  marrying  his  eldest  daughter,  and  redeeming  his  person  from 
captivity. — Ed. 

The  15th  of  Edward  II.  (1322)  although  it  lay  long  dormant,  and 
does  not  appear  among  the  statutes  until  the  official  edition  of  the  laws 
was  published  in  the  beginning  of  the  present  century,  yet  thoroughly 
established  the  authority  of  parliament  by  setting  forth  that  the  matters 
to  be  "  established  for  the  suite  of  the  king  and  his  heirs,  and  for  the 
state  of  the  realm  and  of  the  people,  shall  be  treated,  accorded,  and  es- 
tablished in  Parliament  by  the  king,  and  by  the  assent  of  the  Prelates, 
Earls,  Barons,  and  the  Commonalty  of  the  realm,  accordingly  as  had 
been  before  accustomed." — Ed. 

Edward  I.,  in  order  to  insure  safety  of  life  and  protection  to  the 
towns,  villages,  highways,  pastures,  and  woods,  and  for  the  peaceful  occu- 
pation of  the  husbandry,  manufactures,  and  trade  of  the  realm,  esta- 
blished the  Court  of  Trail  Baton,  consisting  of  Commissioners  with 
summary  jurisdiction  to  try  all  crimes  and  disorders,  and  to  inflict 
severe  punishments  on  all  who  were  found  guilty.  They  made  circuits 
through  the  several  counties  of  the  kingdom,  and  inflicted  such  severe 
punishments,  and  such  exorbitant  fines,  that  they  carried  terror  over  the 
whole  country.  But  although  the  fines  replenished  the  king's  exhausted 
treasury,  so  terrible  were  those  sentences  and  punishments  that  when 
the  disorders  were  suppressed,  he  withdrew  the  commission.  He,  how- 
ever, never  willingly  abated  any  part  of  the  royal  prerogative,  and  was 
compelled  to  confirm  the  Magna  Charta  by  signing  the  statute  Confir- 
malto  Chartarum,  declaring  it  to  be  allowed  as  common  law,  although  it 
became  by  this  statute  de  facto  written  law ;  and  that  sentence  of  ex- 
communication should  be  pronounced  against  all  those  who  contrary  to 
its  authority  or  in  any  way  infringed  it.     By  the  statute  De  Donis  Coif 
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most  important  statute  this,  which,  in  conjunction  with 
Magna  Charta,  forms  the  basis  of  the  English  constitution. 
If  from  the  latter  the  English  are  to  date  the  origin  of  their 
liberty,  from  the  former  they  are  to  date  the  establishment 
of  it :  and  as  the  Great  Charter  was  the  bulwark  that  pro- 
tected the  freedom  of  individuals,  so  was  the  statute  in 
question  the  engine  which  protected  the  charter  itself,  and 
by  the  help  of  which  the  people  were  thenceforth  to  make 
legal  conquests  over  the  authority  of  the  crown. 

This  is  the  period  at  which  we  must  stop,  in  order  to  take 
a  distant  view,  and  contemplate  the  diiferent  prospect  which 
the  rest  of  Europe  then  presented. 

The  efficient  causes  of  slavery  were  daily  operating  and 
gaining  strenth.  The  independence  of  the  nobles  on  the 
one  hand,  the  ignorance  and  weakness  of  the  people  on  the 
other,  continued  to  be  extreme  :  the  feudal  government  still 
continued  to  diffuse  oppression  and  misery  ;  and  such  was 
the  confusion  of  it,  that  it  even  took  away  all  hopes  of 
amendment. 

France,  still  bleeding  from  the  extravagance  of  a  nobility 
incessantly  engaged  in  groundless  wars,  either  with  each 
other  or  with  the  king,  was  again  desolated  by  the  tyranny 
of  that  same  nobility,  haughtily  jealous  of  their  liberty,  or 
rather  of  their  anarchy.*     The  people,  oppressed  by  those 

ditionalibus  he  greatly  reduced  the  freedom  of  alienating  lands,  and 
originated  the  entailing  of  his  estates  ;  but  he  mitigated  this  law  and 
the  payment  of  fines  ;  and  by  the  statute  Quia  Emptores  he  compelled 
all  those  who  purchased  alienated  estates,  to  hold  of  him  as  tenants  in 
capite.  By  the  statute  De  Religiosis,  the  alienation  of  lands  to  the 
Church,  and  religious  and  corporate  bodies,  was  adjudged  illegal.  No 
law  gave  more  satisfaction  than  the  statute  prohibiting  alienation  of  lands 
in  mortmain.  The  statute  Quo  warranto,  for  inquiring  into  the  titles 
of  estates,  gave  great  dissatisfaction. — Ed. 

Notwithstanding  his  arbitrary  disposition,  Edward  was  not  only  a 
great  prince,  but  a  great  legislator.  For  expediting  cases,  he  divided 
the  Exchequer  into  four  Courts,  appointed  Justices  of  the  Peace, 
abolished  the  offico  of  High  Justiciary,  and,  although  his  laws  had  been 
frequently  evaded,  especially  during  tho  Tudor  and  Stuart  dynasty, 
they  have  never  been  erased  from  the  Statute  Book,  and  they  still  form 
the  strongest  elements  of  the  British  Constitution. —  Ed. 

*  "  Not  contented  with  oppression,  they  added  insult.  When  the 
gentility,"  says  Mezeray,  "  pillaged  and  committed  exactions  on  the 
peasantry,  they  called  the  poor  sulicrer,  in  derision,  Jaques  bon  komme 
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who  ought  to  have  guided  and  protected  them,  loaded  with 
insults  by  those  who  existed  by  their  labour,  revolted  on  all 
sides.  But  their  tumultuous  insurrections  had  scarcely  any 
other  object  than  that  of  giving  vent  to  the  anguish  with 
which  their  hearts  were  filled.  They  had  no  thoughts  of 
entering  into  a  general  combination  ;  still  less  of  changing 
the  form  of  government,  and  laying  a  regular  plan  of  public 
liberty. 

Having  never  extended  their  views  beyond  the  fields  they 
cultivated,  they  had  no  conception  of  those  different  ranks 
and  orders  of  men,  of  those  distinct  and  opposite  privileges 
and  prerogatives,  which  are  all  necessary  ingredients  of  a 
free  constitution.  Hitherto  confined  to  the  same  round  of 
rustic  employments,  they  little  thought  of  that  complicated 
fabric,  which  the  more  informed  themselves  cannot  but  with 
difficulty  comprehend,  when,  by  a  concurrence  of  favourable 
circumstances,  the  structure  has  at  length  been  reared,  and 
stands  displayed  to  their  view. 

In  their  simplicity  they  saw  no  other  remedy  for  the 
national  evils  than  the  general  establishment  of  the  regal 
power ;  that  is,  of  the  authority  of  one  common,  uncontrolled 
master,  and  only  longed  for  that  time,  which,  while  it  grati- 
fied their  revenge,  would  mitigate  their  sufferings,  and 
reduce  to  the  same  level  both  the  oppressors  and  the  op- 
pressed. 

The  nobility,  on  the  other  hand,  bent  solely  on  the  enjoy- 
ment of  a  momentary  independence,  irrecoverably  lost  the 
affection  of  the  onlv  men  who  might  in  time  support  them  ; 
and,  equally  regardless  of  the  dictates  of  humanity  and  of 
prudence,  they  did  not  perceive  the  gradual  and  continual 
advances  of  the  roval  authority,  which  was  soon  to  over- 
whelm them  all.  Already  were  Normandy,  Anjou,  Langue- 
doc,  and  Touraine,  reunited  to  the  crown;  Dauphine, 
Champagne,  and  part  of  Guienne,  were  soon  to  follow. 
France  was  doomed  at  length  to  see  the  reign  of  Louis  the 


(goodman  James).  This  gave  rise  to  a  furious  sedition,  which  was 
called  the  Jaquerie.  It  began  at  Beauvais,  in  the  year  1357,  extending 
itself  into  most  of  the  provinces  of  France,  and  was  not  apj>eased  but 
by  the  destruction  of  part  oi  those  unhappy  victims,  thousands  of 
whom  were  slaughtered." 
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Eleventh ;  to  see  her  general  estates  first  become  useless, 
and  be  afterwards  abolished. 

It  was  the  destiny  of  Spain  also  to  behold  her  several 
kingdoms  united  under  one  head ; — she  was  fated  to  be  in 
time  ruled  by  Ferdinand  and  Charles  the  Fifth.*  And 
Germany,  where  an  elective  crown  prevented  the  re-unions,f 
was  indeed  to  acquire  a  few  free  cities  ;  but  her  people,  par- 
celled into  so  many  different  dominions,  were  destined  to 
remain  subject  to  the  arbitrary  yoke  of  such  of  her  different 
sovereigns  as  should  be  able  to  maintain  their  power  and 
independence.  In  a  word,  the  feudal  tyranny  which  over- 
spread the  continent  did  not  compensate,  by  any  prepara- 
tion of  distant  advantages,  the  present  calamities  it  caused ; 
nor  was  it  to  leave  behind  it,  as  it  disappeared,  any  thing 
but  a  more  regular  kind  of  despotism. 

But  in  England,  the  same  feudal  system,  after  having 

*  Spain  was  originally  divided  into  twelve  kingdoms,  besides  princi- 
palities, which,  by  treaties,  and  especially  by  conquests,  were  collected 
into  three  kingdoms  :  those  of  Castile,  Aragon,  and  Granada.  Ferdinand 
the  Fifth,  king  of  Aragon,  married  Isabella,  queen  of  Castile  ;  they  made  a 
joint  conquest  of  the  kingdom  of  Granada;  and  these  three  kingdoms,  thus 
united,  descended,  in  1516,  to  their  grandson,  Charles  V.,  and  formed  the 
Spanish  monarchy.  At  this  sera  the  kings  of  Spain  began  to  be  abso- 
lute ;  and  the  states  of  the  kingdoms  of  Castile  and  Leon,  "  assembled 
at  Toledo  in  the  month  of  November,  1539,  were  the  last  in  which  the 
three  orders  met :  that  is,  the  grandees,  the  ecclesiastics,  and  the  depu- 
ties of  the  towns." — See  the  History  of  Spain,  by  Ferreras. 

[The  states  of  Spain  were  formerly  almost  democratic  republics,  with 
popular  assemblies  ;  and,  like  the  Basque  provinces  until  a  recent  period, 
and  to  a  great  degree  at  present,  with  their  popular  fueros  and  ayitanta- 
mientas,  or  deliberative  assemblies,  for  legislating  on  and  managing  their 
own  affairs. — Ed.~] 

t  The  kingdom  of  France,  as  it  stood  under  Hugh  Capet  and  his 
next  successors,  may,  with  a  great  degree  of  exactness,  be  compared 
with  the  German  Empire  :  but  the  imperial  crown  of  Germany  having, 
through  a  conjunction  of  circumstances,  continued  elective,  the 
emperors,  though  vested  with  more  high-sounding  prerogatives  than 
even  the  kings  of  France,  laboured  under  very  essential  disadvantages : 
they  could  not  pursue  a  plan  of  aggrandisement  with  the  same  steadiness 
as  a  line  of  hereditary  sovereigns  usually  do :  and  the  right  to  elect 
them,  enjoyed  by  the  greater  princes  of  Germany,  procured  a  sufficient 
power  to  these  to  protect  themselves,  as  well  as  the  inferior  lords, 
against  the  power  of  the  crown. 

D 
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suddenly  broken  in  like  a  flood,  had  deposited,  and  still  con- 
tinued to  deposit,  the  noble  seeds  of  the  spirit  of  liberty, 
union,  and  sober  resistance.*  So  early  as  the  time  of 
Edward  the  tide  was  seen  gradually  to  subside :  the  laws 
which  protect  the  person  and  property  of  the  individual 
began  to  make  their  appearance;  that  admirable  constitution, 
the  result  of  a  threefold  power,  insensibly  arose  ;t  and  the 
eye  might  even  then  discover  the  verdant  summits  of  that 
fortunate  region  that  was  destined  to  be  the  seat  of  philoso- 
phy and  liberty,  which  are  inseparable  companions. 


CHAPTEE  III. 


THE  STTBJECT  CONTINUED. 


The  representatives  of  the  nation,  and  of  the  whole  nation, 
were  now  admitted  into  parliament :  the  great  point  there- 


*  This  is  perhaps  the  most  erroneous  assertion  in  the  whole  Essay. 
The  feudal  system  caused  no  good  to  be  deposited  in  our  laws  or  insti- 
tutions. It  was  to  resisting  its  severity, — first,  that  of  its  feudal  chief ; 
second,  by  the  burgesses  and  other  freemen  either  joining  the  king,  or  with- 
out him,  for  restraining  the  turbulence  of  the  barons,  as  well  as  to  the 
latter  compelling  the  king  to  soften  the  rigour  of  the  feudal  laws, — that 
we  chiefly  owe  the  redemption  of  our  liberties.  The  feudal  system  con- 
tained none  of  the  elements  of  permanence.  It  would  have  finally 
decreased  and  perished  from  the  mere  rottenness  of  its  irrational  consti- 
tution. It  was  only  suited  to  one  state  of  society,  which  could  not  be  per- 
manent. It  was  undermined  by  the  alienation  of  estates,  commencing 
with  the  crusades.  It  wus  destroyed  by  the  rise  and  wealth  of  commercial 
cities,  by  the  invention  of  printing  and  of  gunpowder,  by  the  institu- 
tion of  standing  armies,  by  the  wars  of  Europe,  and  by  the  progress  of 
civilization. — Ed. 

f  "  Now,  in  my  own  opinion,"  says  Philippe  de  Comines,  in  times 
not  much  posterior  to  those  of  Edward  the  First,  and  with  the  sim- 
plicity of  the  language  of  his  times,  "  among  all  the  sovereignties  I  know 
in  the  world,  that  in  which  the  public  good  is  best  attended  to,  and  the 
least  violence  exercised  on  the  people,  is  that  of  England." — Memoira 
de  Comines,  livre  v.  chap,  xviii. 
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fore  was  gained,  that  was  one  day  to  procure  them  the  great 
influence  which  they  at  present  possess  ;  and  the  subsequent 
reigns  afford  continual  instances  of  its  successive  growth. 

Under  Edward  the  Second,  the  Commons  began  to  annex 
petitions  to  the  bills  by  which  they  granted  subsidies  :•  this 
was  the  dawn  of  their  legislative  authority. 

Under  Edward  the  Third,  they  declared  they  would  not 
in  future  acknowledge  any  law  to  which  they  had  not  ex- 
pressly assented.  Soon  after  this,  they  exerted  a  privilege, 
in  which  consists,  at  this  time,  one  of  the  great  balances  of 
the  constitution :  they  impeached,  and  procured  to  be  con- 
demned, some  of  the  first  ministers  of  state.f  Under 
Henry  the  Fourth,  they  refused  to  grant  subsidies  before  an 
answer  had  been  given  to  their  petitions.  In  a  word,  every 
event  of  any  consequence  was  attended  with  an  increase  of 
the  power  of  the  Commons ; — increases,  indeed,  but  slow  and 
gradual,  but  which  were  peaceably  and  legally  effected,  and 
were  the  more  fit  to  engage  the  attention  of  the  people,  and 
coalesce  with  the  ancient  principles  of  the  constitution. 

Under  Henry  the  Fifth,  the  nation  was  entirely  taken  up 
with  its  wars  against  France  ;  and  in  the  reign  of  Henrv  the 
Sixth  began  the  fatal  contests  between  the  houses  of  York 
and  Lancaster.  The  noise  of  arms  alone  was  now  to  be 
heard  :  during  the  silence  of  the  laws  already  in  being,  no 
thought  was  had  of  enacting  new  ones:  and  for  thirty 
years  together  England  presents  a  wide  scene  of  slaughter 
and  desolation. X 


*  This  practice  continued  until  the  Peers  refused  to  receive  any  Money 
Bills  to  which  conditions  were  attached. — Ed. 

t  It  was  under  Edward  III.  and  Richard  II.  that  the  statutes  of  pro- 
visors  and  praemunire  were  enacted,  by  which  all  persons  receiving  pro- 
visions or  benefices  from  the  Pope  were  outlawed. — Ed. 

X  With  the  exception  of  the  State  of  England  during  he  Wars  of  the 
Roses,  there  is  no  period  in  which  the  people  suffered  greater  miserios 
than  during  the  reigns  of  Edward  III.  and  Henry  V.,  although  even 
recent  historians  consider  it  the  most  brilliant  and  glorious  in  the  annak 
of  England.  The  wars  of  Edward,  and  the  victories  of  the  Black  Prince, 
instead  of  enriching  exhausted  the  resources  of  the  nation,  and  paralysed 
commerce.  Notwithstanding  the  magnanimity  and  chivalry  of  both 
father  and  son,  the  result  of  the  wars  of  the  Black  Prince  beyond  the 
Pyrenees  was  to  place  Peter  the  Cruel  upon  the  throne  of  Spain,  and  to 
involve  the  unfortunate  English  prince  in  ruinous  debt.    The  brilliant 
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At  length,  under  Henry  the  Seventh,  who  by  his  inter- 
marriage with  the  house  of  York  united  the  pretensions  of 
the  two  families,  a  general  peace  was  re-established,  and  the 
prospect  of  happier  days  seemed  to  open  on  the  nation.  But 
the  long  and  violent  agitation  under  which  it  had  laboured 
was  to  be  followed  by  a  long  and  painful  recovery.  Henry, 
mounting  the  throne  with  sword  in  hand,  and  in  great  mea- 
sure as  a  conqueror,  had  promises  to  fulfil  as  well  as  injuries 
to  avenge.  In  the  meantime,  the  people,  wearied  out  by 
the  calamities  they  had  undergone,  and  longing  only  for 
repose,  abhorred  even  the  idea  of  resistance ;  so  that  the 
remains  of  an  almost  exterminated  nobility  beheld  them- 
selves left  defenceless,  and  abandoned  to  the  mercy  of  the 
sovereign. 

The  Commons,  on  the  other  hand,  accustomed  to  act  only 
a  second  part  in  public  affairs,  and  finding  themselves  bereft 
of  those  who  had  hitherto  been  their  leaders,  were  more 
than  ever  afraid  to  form,  of  themselves,  an  opposition. 
Placed  immediately,  as  well  as  the  lords,  under  the  eye  of 
the  king,  they  beheld  themselves  exposed  to  the  same 
dangers.  Like  them,  therefore,  they  purchased  their  per- 
sonal security  at  the  expense  of  public  liberty ;  and  in  read- 
ing the  history  of  the  first  two  kings  of  the  house  of  Tudor, 
we  imagine  ourselves  reading  the  relation  given  by  Tacitus 
of  Tiberius  and  the  Roman  senate.* 

The  time,  therefore,  seemed  to  be  arrived,  at  which  Eng- 

victory  of  Cressy,  and  the  rapid  conquests  of  Henry  V.,  terminated  after 
his  death  by  his  brother  the  Duke  of  Bedford  being  defeated  in  a  series 
of  battles,  in  which  a  country-maid  fought  as  a  leader  or  general. 
This  admirable  heroine,  on  falling  into  the  hands  of  the  English,  was 
barbarously  burnt  alive  as  a  sorceress.  The  only  fortunate  circumstance 
connected  with  the  attempts  of  the  English  to  conquer  France  was  that 
they  were  driven  from  every  part  of  that  country,  with  the  exception  of 
the  single  town  of  Calais  ;  and  it  would  have  been  more  completely 
fortunate  if  that  place  had  also  been  abandoned  instead  of  continuing 
a  plague  spot  of  expense  and  an  inlet  for  interference  in  Continental 
affairs.  It  was  in  the  reign  of  Henry  IV.  that  the  perfidious  and  pro- 
fligate corrupting  of  the  Commons  was  first  successfully  introduced, 
which  continued  to  be  practised  ever  since,  with  but  temporary  excep- 
tions, until  the  passing  of  the  Reform  Bill.  It  was,  until  within  a  late 
period,  the  unconstitutional  policy  of  the  Government  to  tax  the  people 
by  the  engine  of  a  corrupt  House  of  Commons. — Ed. 
*  Qaanlo  quis  illuttrior,  Unto  magis  falsi  acfestinanles. 
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land  must  submit,  in  its  turn,  to  the  fate  of  the  other  nations 
of  Europe.  All  those  barriers  which  it  had  raised  for  the 
defence  of  its  liberty  seemed  to  have  only  been  able  to  post- 
pone the  inevitable  effects  of  power.* 

But  the  remembrance  of  their  ancient  laws,  of  that  great 

*  The  accession  of  the  Tudor  dynasty  was  the  commencement  of  a 
remarkable  era  in  English  history.  It  was  also  one  of  the  most  remark- 
able periods  in  the  history  of  the  world.  It  was  during  the  early  Tudor 
period  that  Columbus  discovered  America,  and  Vasco  de  Gama  a  new 
route  on  the  ocean  to  India.  Both  discoveries  opened  a  new  and  mag- 
nificent epoch  in  the  navigation  and  commercial  enterprise  of  the  world. 
It  was  during  the  same  period  that  the  Romish  hierarchy,  which,  under 
the  ambitious  and  energetic  Julius  II.,  attained  its  highest  and  widest 
extension  of  haughtiness  and  power,  was  suddenly  opposed  by  Martin 
Luther;  and  a  formidable  Reformation  was  commenced  in  Germany, 
which  soon  afterwards  extended  to  England  and  Scotland,  and  to  some 
parts  of  France.  It  was  also  during  the  Tudor  dynasty  that  the 
Emperor  Charles  V.  held  absolute  sovereign  authority  over  Spain  and 
the  empire  of  the  American  Indies,  and  over  the  dominions  which  he 
inherited  from  his  grandmother,  the  sole  heiress  of  the  last  Duke  of 
Burgundy,  and  of  the  grandfather  of  her  husband  the  Emperor  Maxi- 
milian of  Austria.  But  all  his  power,  genius,  and  wars,  were  ineffectual 
in  his  attempts  to  destroy  the  Protestant  ascendancy  :  and  it  was  during 
this  period  that  the  tyranny  of  Philippe  II.  drove  the  Dutch  to  that 
exasperation  and  resistance  which  enabled  them  afterwards  to  assert 
and  maintain  their  independence.  But  the  reign  of  the  Tudors  was  in 
England  a  period  of  despotism.  During  the  arbitrary  reign  of  Henry 
VII.,  his  vigilance,  cunning,  duplicity,  and  avarice,  terrified  and  cajoled 
the  Lords  and  Commons,  and  enabled  him  to  role  over  and  tax  the  people 
by  his  own  sole  authority  with  the  most  profligate  instruments.  Hia 
Parliaments  never  represented  the  people,  as  he  appointed  sheriffs  for 
the  purpose  of  returning  all  who  were  desired  by  him  to  form  a  subser- 
vient House  of  Commons,  merely  for  the  purpose  of  granting  subsidies. 
This  sagacious  and  cold-hearted  prince  considered  England  as  a  con- 
quered country  ;  and  his  ministers  consisted  only  of  two  bishops,  and 
his  instruments  of  extortion  were  the  notorious  Empson  and  Dudley. 
The  Wars  of  the  Roses  had  nearly  annihilated  the  whole  of  the  English 
nobility.  Of  fifty-three  temporal  barons  summoned  by  Henry  VI.  in 
14-51,  twenty-nine  only,  some  of  whom  had  been  recently  created,  were 
of  sufficient  age  to  attend  the  parliament  of  Henry  VII.  in  1485.  Henry 
at  the  same  time  perceived  that  the  nation  had  been  oppressed  by 
domestic  turbulence  and  bloodshed,  which  had  divided  the  people  into 
two  factions  in  the  interest  of  two  great  families  who  really  had  no 
regard  for  the  public  welfare,  but  for  the  re-establishment  of  their  own 
arbitrary  authority  ;  and  that  peace  was  necessary  to  the  revival  of  the 
industry,  trade,  and  commerce  of  the  kingdom. — Ed. 
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charter  so  often  and  so  solemnly  confirmed,  was  too  deeply 
impressed  on  the  minds  of  the  English  to  be  effaced  by 
transitory  evils.  Like  a  deep  and  extensive  ocean,  which 
preserves  an  equability  of  temperature  amidst  all  the  vicissi- 
tudes of  seasons,  England  still  retained  those  principles  of 
liberty  which  were  so  universally  diffused  through  all  orders 
of  the  people  ;  and  they  required  only  a  proper  opportunity 
to  manifest  themselves. 

England,  besides,  still  continued  to  possess  the  immense 
advantage  of  being  one  undivided  state. 

Had  it  been,  like  France,  divided  into  several  distinct  do- 
minions, it  would  also  have  had  several  National  Assemblies. 
These  assemblies,  being  convened  at  different  times  and 
places,  for  this  and  other  reasons,  never  could  have  acted  in 
concert ;  and  the  power  of  withholding  subsidies,  a  power  so 
important  when  it  is  that  of  disabling  the  sovereign,  and 
binding  him  down  to  inaction,  would  then  have  only  been 
the  destructive  privilege  of  irritating  a  master  who  would 
have  easily  found  means  to  obtain  supplies  from  other 
quarters. 

The  different  parliaments,  or  assemblies  of  these  several 
states,  having  thenceforth  no  means  of  recommending  them- 
selves to  their  sovereign,  but  their  forwardness  in  complying 
with  his  demands,  would  have  vied  with  each  other  in  grant- 
ing what  it  would  not  only  have  been  fruitless,  but  even 
highly  dangerous  to  refuse.  The  king  would  not  have 
failed  soon  to  demand,  as  a  tribute,  a  gift  he  must  have  been 
confident  to  obtain  ;  and  the  outward  forms  of  consent  would 
have  been  left  to  the  people  only  as  additional  means  of 
oppressing  them  without  danger. 

But  the  king  of  England  continued,  even  in  the  time  of  the 
Tudors,  to  have  but  one  assembly  before  which  he  could  lay 
his  wants  and  apply  for  relief.  How  great  soever  the  in- 
crease of  his  power  was,  a  single  parliament  alone  could 
furnish  him  with  the  means  of  exercising  it ;  and  whether  it 
was  that  the  members  of  this  parliament  entertained  a  deep 
sense  of  their  advantages,  or  whether  private  interest  exerted 
itself  in  aid  of  patriotism,  they  at  all  times  vindicated  the 
right  of  granting,  or  rather  refusing,  subsidies ;  and  amidst 
the  general  wreck  of  every  thing  they  ought  to  have  held 
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dear,  they  at  least  clung  obstinately  to  the  plank  which 
was  destined  to  prove  the  instrument  of  their  preservation.* 

*  This  remark  is  not  true  as  to  the  Tudors,  until  the  reign  of 
Elizabeth.  Montesquieu  observes,  "  If  the  nobles  were  formerly  pos- 
sessed of  an  immoderate  power,  and  the  monarchy  had  found  means  of 
abusing  them  by  taxing  the  people,  the  extreme  point  of  servitude  must 
have  been  humbling  the  people,  and  that  in  which  the  nobility  began  to 
feel  their  power." — Esprit  des  Lois,  Book  V.  c.  27.  In  England  during 
all  preceding  reigns  the  power  which  restrained  the  exorbitant  exercise 
of  the  royal  prerogative  was  that  of  the  barons  and  prelates.  Henry 
VII.  prostrated  the  strength  of  the  first,  and  Henry  VIII.  destroyed 
the  authority  of  the  second.  If  Henry  VII.,  as  he  enfeebled  the 
strength  of  the  nobility,  had  not  the  power  of  preventing  the  Commons 
from  rising  higher — that  is,  if  he  could  prevent  the  confiscated  estates  of 
the  Lords  from  being  purchased  by  those  among  the  people  who  had 
acquired  money  to  pay  for  them — the  balance  of  the  English  government 
would  have  been  lost,  the  whole  liberties  of  the  nation  extinguished,  and 
the  government  would  have  become  a  monarchical  despotism. — See 
Lelland,  Bacon's  L'fe,  Hall,  Rymer,  Year  Book,  Speed,  Stowe. — Ed. 

The  reign  of  Henry  VIII.  is  remarkable  as  the  culminating  point  of 
the  English  monarchical  despotism.  The  power  of  the  Crown  over  the 
Parliament  was  so  absolute  as  to  render  its  meeting  an  event  of  terror  to 
the  people,  who  had  by  experience  found  it  to  be  merely  the  King's 
instrument  for  oppressive  taxation.  Henry  VIII.  denied  the  supremacy 
of  the  Pope,  and  confiscated  the  lands  of  the  church  and  monasteries, 
which  had  been  in  possession  of  the  clergy  since  the  days  of  St. 
Augustine ;  and  the  legislature  during  his  reign  appears  to  have  sunk 
nearly  as  low  in  political  degradation  as  the  State,  which  Montesquieu 
during  the  last  century  prophesied  would  be  the  end  of  our  liberties. 
"England,"  says  he,  "will  perish  when  the  legislative  power  shall  be- 
come more  corrupt  than  the  executive." 

The  liberties  of  the  nation  must  indeed  have  been  smothered,  though 
not  utterly  destroyed,  when  Henry  could  have  passed  the  six  bloody 
articles,  by  which  every  person  should  be  burnt  or  hanged  who— 1.  in 
word  or  writing  denied  Transubstantiation ;  2.  maintained  that  the 
communion  was  unnecessary  ;  3.  or  maintained  that  it  was  lawful  for 
priests  to  marry ;  4.  or  that  vows  of  cliastity  might  be  broken ;  5.  or 
that  private  mass  was  unprofitable ;  6.  or  that  auricular  confession  was 
not  necessary  to  salvation. 

Those  articles  were  drawn  up  by  Bonner,  and  although  argued  ag  linst 
for  three  days  by  Cranmer,  were  supported  by  the  King  and  the  prelates, 
and  passed  pro  forma  through  the  House  of  Commons.  Not  one  of  tl»e 
twenty-eight  mitred  abbots  in  the  Lords  opposed  this  law.  Nor  were 
they  repealed  when  the  King  by  proclamation  was  declared  supreme 
head  under  Christ  of  the  Church  of  England  ;  nor  did  the  clergy  op- 
pose the  King's  authority,  when  Henry  burnt  Protestants  as  heretics, 
and  Papists  as  traitors  :  among  the  latter,  Sir  Thomas  More. 

The  confiscation  of  the  shurch  and  monastery  lands  during  the  years 
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Under  Edward  the  Sixth,  the  ahsurd  tyrannical  laws 
against  high  treason  (instituted  under  Henry  the  Eighth) 
were  abolished.*  But  this  young  and  virtuous  prince  hav- 
ing soon  passed  away,  the  blood-thirsty  Mary  astonished 
the  world  with  cruelties  which  nothing  but  the  fanaticism  + 
of  a  part  of  her  subjects  could  have  enabled  her  to  execute. 

Under  the  long  and  brilliant  reign  of  Elizabeth,  England 
began  to  breathe  anew ;  and  the  protestant  religion,  being 
seated  once  more  on  the  throne,  brought  with  it  some  more 
freedom  and  toleration. 

The  Star-chamber,  that  effectual  instrument  of  the  tyranny 
of  the  two  Henrys,  yet  continued  to  subsist :  the  inquisitorial 
tribunal  of  the  high  commission  was  even  instituted ;  and 
the  yoke  of  arbitrary  power  lay  still  heavy  on  the  subject. 
But  the  general  affection  of  the  people  for  a  queen  whose 
former  misfortunes  had  created  such  general  concern,  the 
imminent  dangers  which  England  escaped,  and  the  extreme 

1536  to  1539,  tended  greatly  to  increase  that  class  of  the  English  people 
of  whom  the  country  may  justly  be  proud.  Those  usually  styled 
country  gentlemen  were  a  class  who  boldly  came  forward  during  the 
reigns  of  Charles  I.  and  James  II.  to  assert  and  defend  the  political, 
civil,  and  religious  liberties  of  England. — Ed. 

*  Historians  who  extol  that  amiable  youth,  Edward  VI.,  who  died  in 
his  16th  year,  are  mere  adulators,  for  the  acts  of  his  reign  were  those  of 
the  unfortunate  and  popular  Somerset,  and  of  the  ambitious  and 
tyrannical  Dudley,  Earl  of  Warwick. — Ed. 

+  Mary  was  a  superstitious  zealot,  inheriting  all  the  persecuting  spirit 
of  her  mother,  Catharine  of  Aragon,  the  sister  of  Joanna,  mother  of 
Charles  V.  She  was  therefore  grand-daughter  of  Ferdinand  and 
Isabella,  who  had  put  in  practice  that  most  horrible  tribunal,  the  In- 
quisition.— Ed. 

Mary,  although  a  merciless  bigot,  was  not  a  hypocritical  zealot. 
The  immediate  reaction  which  enabled  her  to  burn  Protestants  alive, 
and  subvert  all  the  acts  favourable  to  the  Keformation  passed  during  the 
late  reign,  is  not  astonishing.  Errors  and  delusions  cannot  be  sud- 
denly dissipated  and  supplanted  by  new  forms  of  worsliip  and  doctrines 
of  faith,  however  rational  and  consistent  with  those  of  primitive  Chris- 
tianity, among  a  whole  people,  who,  under  the  influences  of  fear  and 
hope,  of  traditions  and  social  usages,  and  of  heritable  forms  of  devotion 
and  creeds,  have  been  born  in  ignorance,  and  trained  to  believe  the  ob- 
scure dogmas,  alluring  precepts,  and  fascinating  ceremonies  framed  by 
cunning  and  worldly  churchmen,  and  who,  therefore,  adhere  with  pious 
sincerity  to  the  forms  of  worship  and  the  doctrines  which  they  have 
observed  and  learnt  at  other  times  and  in  other  churches. — Ed. 
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glory  attending  that  reign,  lessened  the  sense  of  such  exer- 
tions of  authority  as  would,  in  these  days,  appear  the  height 
of  tyranny,  and  served  at  that  time  to  justify,  as  they  still 
do  to  excuse,  a  princess  whose  great  talents,  though  not  her 
principles  of  government,  render  her  worthy  of  being  ranked 
among  the  greatest  sovereigns.* 

*  It  was  the  policy  of  Queen  Elizabeth  to  tyrannise  over  and  enfeeble 
the  nobility,  and  to  court  the  people.  But  no  sovereign  was  ever  so 
jealous  of  the  rising  authority  of  the  House  of  Commons,  and  she 
opeidy  declared  that  the  assembling  of  parliament  was  more  than  she 
ever  embraced,  except  when  constrained  by  the  necessity  of  her  affairs  : 
and  yet  it  is  true,  as  observed  by  Hurd,  that,  "  from  the  first  to  the  last 
of  the  Tudors,  no  act  of  despotic  power  was  ventured  upon  by  them 
but  under  the  countenance  and  protection  of  an  act  of  parliament." 

The  Star  Chamber,  though  the  jurisdiction  of  thia  court  had  the 
authority  of  common  law,  and  was  confirmed  by  statute,  the  proceedings 
of  Empson  and  Dudley,  had  the  sanction  of  the  Parliament  of  Henry 
VIII. ;  the  supremacy,  and  every  arbitrary  act,  had  the  same  founda- 
tion. 

But  before  the  end  of  the  reign  of  Queen  Elizabeth,  the  Commons 
boldly  asserted  their  legislative  authority ;  the  Puritans  arose ;  and 
even  Hume  admits  that  "  the  precious  sparks  of  liberty  had  been  kindled 
and  preserved  by  the  Puritans  alone :  to  this  sect,  whose  principles 
.  were  so  frivolous,  and  habits  so  ridiculous,  the  English  owe  the  whole 
freedom  of  their  constitution." 

The  first  and  the  last  of  the  Tudors  were  the  most  economical  sove- 
reigns that  ever  ruled  in  England.  Yet  Henry  VII.  not  only  resorted 
to  arbitrary  and  unjust  methods  of  taxation,  but  he  appears  to  have  had 
scarcely  any  object  in  view  except  that  of  hoarding,  for  no  king  was  so 
remarkable  for  the  meanness  of  his  expenditure. 

Elizabeth,  on  the  other  hand,  practised  economy,  first,  in  order  to 
render  her  prerogative  independent  of  Parliamentary  control ;  and, 
secondly,  for  laudable  purposes.  There  was  no  item  in  the  expenditure, 
however  small,  beneath  her  personal  scrutiny ;  and  she  was  never  ex- 
travagant except  when  she  made  profuse  gifts  to  some  of  her  favourites. 
But  it  was  evident,  from  the  money  she  raised  by  exclusive  patents  and 
monopolies,  that  her  economy  was  not  the  result  of  "  any  tender  con- 
cern for  her  people."  Yet  no  shade  of  avarice  sullied  her  character ; 
and  although  she  resolved  to  be  independent  of  Parliament,  she  never 
hoarded  treasure,  and  she  honourably  paid  her  own  debts,  as  well  as 
those  of  Edward  VI.  and  her  sister  Mary.  Considering  the  expense  of 
suppressing  the  rebellions  in  Ireland,  and  the  other  great  acts  of  her  reign, 
— such  as  fitting  out  a  powerful  navy  for  the  defence  of  the  country  against 
the  Spanish  Armada, — there  is  nothing  so  remarkable  in  the  history  of 
the  finances  of  any  country  in  the  world,  as  the  success  of  her  great 
undertakings.  Although  she  received  considerable  sums  by  selling  a  por- 
tion of  the  crown  lands,  and  from  monopolies,  she  only  received  from 
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Under  the  sway  of  the  Stuarts,  the  nation  began  to  recover 
from  its  long  lethargy.  James  the  First,  a  prince  rather 
imprudent  than  tyrannical,  drew  back  the  veil  which  had 
hitherto  disguised  so  many  usurpations,  and  made  an  osten- 
tatious display  of  what  his  predecessors  had  been  contented 
to  enjoy. 

He  was  incessantly  asserting,  that  the  authority  of  kings 
was  not  to  be  controlled  any  more  than  that  of  God  him- 
self. Like  Him,  they  were  omnipotent ;  and  those  privi- 
leges to  which  the  people  so  clamorously  laid  claim  as  their 
inheritance  and  birthright,  were  no  more  than  an  effect  of 
the  grace  and  toleration  of  his  royal  ancestors.* 

These  principles,  hitherto  only  silently  adopted  in  the 
cabinet  and  in  the  courts  of  justice,  had  maintained  their 
ground  in  consequence  of  this  very  obscurity.  Being  now 
announced  from  the  throne,  and  resounded  from  the  pulpit, 
they  spread  an  universal  alarm.  Commerce,  besides,  with 
its  attendant  arts,  and,  above  all,  that  of  printing,  diffused 
more  salutary  notions  throughout  all  orders  of  the  people ; 
a  new  light  began  to  rise  upon  the  nation ;  and  the  spirit  of 
opposition  frequently  displayed  itself  in  this  reign,  to  which 
the  English  monarchs  had  not,  for  a  long  time  past,  been 
accustomed. 

But  the  storm,  which  was  only  gathering  in  clouds  during 
the  reign  of  James,  began  to  mutter  under  Charles  the 
First ;  and  the  scene  which  opened  to  view,  on  the  accession 
of  that  prince,  presented  the  most  formidable  aspect. 

Parliament  during  her  own  reign, according  to  LordSalisbury,£2,800,OOQ. 
Her  financial  wisdom  and  economy  are  therefore  alike  remarkable,  and, 
if  we  forget  her  vices  and  despotism,  claim  for  her,  as  a  monarch,  the 
admiration  and  honour,  at  all  times,  of  the  English  nation. — Ed. 

*  James  I.  was  in  every  meaning  of  the  terms  a  bad  and  despicable 
monarch,  and  a  pedantic,  mean,  and  selfish  man.  He  was  from  moral 
and  personal  cowardice  a  peaceful  king.  He  was  vain  of  his  obscure 
scholastic  learning,  which  scarcely  comprised  any  knowledge  of  the 
sciences  ;  proud  of  being  told  by  the  flatterers  who  duped  and  despised 
him  that  Tie  was  the  most  wise  and  potent  of  kings  ;  and  he  was  jealous 
of  the  prerogatives  which  he  most  unconstitutionally  arrogated  as  be- 
longing to  him  by  divine  right,  and  which  proved  fatal  to  his  most 
arbitrary  and  unfortunate  son.  Yet,  in  consequence  of  the  long  peace 
which  alone  distinguished  his  policy,  England  acquired  great  com- 
mercial ascendancy  and  wealth. — Ed.'] 
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The  notions  of  religion,  by  a  singular  concurrence,  united 
with  the  love  of  liberty :  the  same  spirit  which  had  made  an 
attack  on  the  established  faith  now  directed  itself  to 
politics :  the  royal  prerogatives  were  brought  under  the 
same  examination  as  the  doctrines  of  the  Church  of  Rome 
had  been  submitted  to  ;  and  as  a  superstitious  religion  had 
proved  unable  to  support  the  test,  so  neither  could  an  au- 
thority, pretended  to  be  unlimited,  be  expected  to  bear  it. 

The  Commons,  on  the  other  hand,  were  recovering  from 
the  astonishment  into  which  the  extinction  of  the  power  of 
the  nobles  had,  at  first,  thrown  them.  Taking  a  view  of  the 
state  of  the  nation,  and  of  their  own,  they  became  sensible 
of  their  whole  strength  ;  they  determined  to  make  use  of  it, 
and  to  repress  a  power  which  seemed,  for  so  long  a  time,  to 
have  levelled  every  barrier.  Finding  among  themselves  men 
of  the  greatest  capacity,  they  undertook  that  important  task 
with  method  and  by  constitutional  means ;  and  thus  had 
Charles  to  cope  with  a  whole  nation,  put  in  motion  and  di- 
rected by  an  assembly  of  statesmen. 

And  here  we  must  observe  how  different  were  the  effects 
produced  in  England  by  the  annihilation  of  the  power  of 
the  nobility,  from  those  which  the  same  event  had  produced 
in  France. 

In  France,  where,  in  consequence  of  the  division  of  the 
people,  and  of  the  exorbitant  power  of  the  nobles,  the  people 
were  accounted  nothing — when  the  nobles  themselves  were 
suppressed,  the  work  was  completed. 

In  England,  on  the  contrary,  where  the  nobles  had  ever 
vindicated  the  rights  of  the  people  equally  with  their  own,* — 
in  England,  where  the  people  had  successively  acquired  most 
effectual  means  of  influencing  the  motions  of  the  govern- 
ment, and,  above  all,  were  undivided, — when  the  nobles 
themselves  were  cast  to  the  ground,  the  body  of  the  people 
stood  firm,  and  maintained  the  public  liberty. 

The  unfortunate  Charles,  however,  was  totally  ignorant 
of  the  dangers  which  surrounded  him.  Seduced  by  the 
example  of  the  other  sovereigns  of  Europe,  he  was  not 
aware  how  different,  in  reality,  his  situation  was  from  theirs : 

*  This  is  one  of  the  most  incorrect  passages  in  this  Essay.  All  Eng- 
lish history  refutes  it  until  the  meeting  of  the  Long  Parliament. — Ed. 
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he.  had  the  imprudence  to  exert  with  rigour  an  authority 
which  he  had  no  ultimate  resources  to  support :  an  union 
was  at  last  effected  in  the  nation  ;  and  he  saw  his  enervated 
prerogatives  dissipated  with  a  breath.*  By  the  famous  act, 
called  the  Petition  of  Eight,  and  a  posterior  act,  to  both 
which  he  assented,  the  compulsory  loans  and  taxes,  disguised 
under  the  name  of  benevolences,  were  declared  to  be  con- 
trary to  law  ;  arbitrary  imprisonments,  and  the  exercise  of 
martial  law,  were  abolished  ;  the  court  of  high  commission, 
and  the  star-chamber,  were  suppressed  ;f  and  the  consti- 
tution, freed  from  the  apparatus  of  despotic  powers  with 
which  the  Tudors  had  obscured  it,  was  restored  to  its 
ancient  lustre. X      Happy  had  been    the   people   if  their 

*  It  might  here  be  objected,  that  when,  under  Charles  the  First, 
the  regal  power  was  obliged  to  submit  to  the  power  of  the  people,  the 
king  possessed  other  dominions  besides  England,  viz.,  Scotland  and 
Ireland,  and  therefore  seemed  to  enjoy  the  same  advantage  as  the  kings 
of  France,  that  of  reigning  over  a  divided  empire  or  nation.  But,  to 
this  it  is  to  be  answered,  that,  at  the  time  we  mention,  Ireland,  scarcely 
civilised,  only  increased  the  necessities,  and  consequently  the  depend- 
ence, of  the  king  ;  while  Scotland,  through  the  conjunction  of  peculiar 
circumstances,  had  thrown  off  her  obedience.  And  though  those  two 
states,  even  at  present,  bear  no  proportion  to  the  compact  body  of  the 
kingdom  of  England,  and  seem  never  to  have  been  able,  by  their  union 
with  it,  to  procure  to  the  king  any  dangerous  resources  ;  yet  the  cir- 
cumstances which  took  place  in  both  at  the  time  of  the  revolution,  or 
since,  sufficiently  prove  that  it  was  no  unfavourable  circumstance  to 
English  liberty,  that  the  great  crisis  of  the  reign  of  Charles  the  First, 
and  the  advance  which  the  constitution  was  to  make  at  that  time,  should 
precede  the  period  at  which  the  king  of  England  might  have  been  able 
to  call  in  the  assistance  of  two  other  kingdoms. 

t  The  star-chamber  differed  from  all  the  other  courts  of  law  in  this  : 
the  latter  were  governed  only  by  the  common  law,  or  immemorial 
customs,  and  acts  of  parliament ;  whereas  the  former  often  admitted 
for  law  the  proclamations  of  the  king  and  council,  and  grounded  its 
judgments  upon  them.  The  abolition  of  this  tribunal,  therefore,  was 
justly  looked  upon  as  a  great  victory  over  regal  authority. 

%  This  is  a  remarkable  exaggeration  with  respect  to  the  ancient  lustre 
of  the  constitution — there  never  existed  before  such  ancient  lustre. 
De  Lolme  omits  to  tell  us  that  this  restoration  of  the  constitu- 
tional laws  of  the  country  was  carried  into  effect  by  the  distinguished 
men  who  assembled  in  the  Parliament  of  1640,  and  who,  even  by  that 
courtly  historian  Clarendon,  are  designated  as  "  England's  prime  intel- 
lectual manhood."  The  Petition  of  Bights  itself  was  drawn  up  by  that 
great  lawyer,  then  an  octogenarian,  Sir  Edward  Coke.     The  Pyms, 
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leaders,  after  having  executed  so  noble  a  work,  had  con- 
tented themselves  with  the  glory  of  being  the  benefactors 
of  their  country !  Happy  had  been  the  king,  if,  obliged  at 
last  to  submit,  his  submission  had  been  sincere,  and  if  he  had 
become  sufficiently  sensible  that  the  only  resource  he  had 
left  was  the  affection  of  his  subjects  ! 

But  Charles  knew  not  how  to  survive  the  loss  of  a  power 
he  had  conceived  to  be  indisputable  :  he  could  not  reconcile 
himself  to  limitations  and  restraints  so  injurious,  according 
to  his  notions,  to  sovereign  authority.  His  discourse  and 
conduct  betrayed  his  secret  designs ;  distrust  took  posses- 
sion of  the  nation  ;  certain  ambitious  persons  availed  them- 
selves of  it  to  promote  their  own  views ;  and  the  storm, 
which  seemed  to  have  blown  over,  burst  forth  anew.  Tlve 
contending  fanaticism  of  persecuting  sects  joined  in  tlie 
conflict  between  regal  haughtiness  and  the  ambition  of  indir 
viduals  ;  the  tempest  blew  from  every  point  of  the  compass ; 
the  constitution  was  rent  asunder ;  and  Charles  exhibited 
in  his  fall  an  awful  example  to  the  universe. 

The  royal  power  being  thus  annihilated,  the  English  made 
fruitless  attempts  to  substitute  a  republican  government  in 
its  stead.  "  It  was  a  curious  spectacle,"  says  Montesquieu, 
"  to  behold  the  vain  efforts  of  the  English  to  establish 
among  themselves  a  democracy."  Subjected,  at  first,  to 
the  power  of  the  principal  leaders  in  the  Long  Parliament, 
they  saw  that  power  expire  only  to  pass  without  bounxls 
into  the  hands  of  a  Protector.  They  saw  it  afterwards  par- 
celled out  among  the  chiefs  of  different  bodies  of  soldiers  ; 
and  thus,  shifting  without  end  from  one  kind  of  subjection 
to  another,  they  were  at  length  convinced,  that  an  attempt 
to  establish  liberty  in  a  great  nation,  by  making  the  people 
interfere  in  the  common  business  of  government,  is,  of  all 
attempts,  the  most  chimerical ;  that  the  authority  of  all, 
with  which  men  are  amused,  is  in  reality  no  more  than  the 
authority  of  a  few  powerful  individuals,  who  divide  the 
republic  among  themselves  ;  and  they  at  last  rested  in  the 
bosom  of  the  only  constitution  which  is  fit  for  a  great  state 
and  a  free  people :  I  mean  that  in  which  a  chosen  number 

Hampdens,  Yancs,  Bradshaws,  and  many  others,  will  ever  remain  in  the 
annaLi  of  England  as  the  greatest  of  patriots. — Ed. 
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deliberate,  and  a  single  hand  executes ;  but  in  which,  at  the 
same  time,  the  public  satisfaction  is  rendered,  by  the  general 
relation  and  arrangement  of  things,  a  necessary  condition  of 
the  duration  of  government.* 

Charles  the  Second,  therefore,  was  called  over ;  and  he 
experienced  on  the  part  of  the  people  that  enthusiasm  of 
affection  which  usually  attends  the  return  from  a  long 
alienation.  He  could  not,  however,  bring  himself  to  for- 
give them  the  inexpiable  crime  of  which  he  looked  upon 
them  to  have  been  guilty.  He  saw  with  the  deepest  con- 
cern that  they  still  entertained  their  former  notions  with 
regard  to  the  nature  of  the  royal  prerogative ;  and,  bent 
upon  the  recovery  of  the  ancient  powers  of  the  crown,  he 
only  waited  for  an  opportunity  to  break  those  promises 
which  had  procured  his  restoration. 

But  the  very  eagerness  of  his  measures  frustrated  their 

*  It  is  remarkable  that  De  Lolme  could  have  so  briefly  passed  over 
the  most  remarkable  legislative  period  of  English  History — that  ot 
the  Long  Parliament.  It  is  true  that,  when  it  formed  a  tribunal  to  try 
and  condemn  the  king,  it  became  an  illegally  constituted  assembly. 
Nor  had  the  Rump  of  that  Parliament  more  power  confided  to  them  by 
the  people  than  the  officers  of  the  army,  or  any  other  arbitrary  or 
usurped  authority.  But  notwithstanding  all  the  accusations  that  are 
brought  forward  against  those  men,  when  we  consider  that  they  were 
an  executive  as  well  as  legislative,  and  even  judicial  body,  we  may 
only  marvel  at  their  general  success  in  planning  and  carrying  out  great 
achievements.  It  cannot,  therefore,  be  denied  that  the  "  Rump"  Par- 
liament comprised  men  indefatigable  in  business,  and  who  administered 
the  affairs  of  the  country  with  remarkable  energy,  and,  with  some  in- 
tolerant exceptions,  with  justice.  They  forced  no  one  to  serve  either  in 
the  army  or  navy ;  there  was  no  impressment ;  yet  they  never  wanted 
either  soldiers  or  seamen.  They  at  the  same  time  displayed  wonderful 
abilities  both  in  civil  and  in  mihtary  affairs  ;  nor  did  they,  during  the 
last  two  years  of  their  existence,  exercise  the  religious  tyranny  and 
intolerance  which  marked  the  spirit  of  the  Presbyterians  and  Episco- 
palians ;  and,  notwithstanding  the  unconstitutional  character  of  the 
high  courts  of  justice  which  were  instituted,  to  the  Long  Parliament  is 
due  the  credit  of  many  reforms  in  the  practice  of  the  Common  Law 
Courts. 

It  was  under  the  Long  Parliament  that  the  civil  war  in  England  was 
successfully  terminated  ;  that  Ireland  was  conquered  by  Cromwell,  and 
Scotland  reduced  to  obedience ;  that  the  navy  of  England,  from  a  mean 
and  feeble  condition,  became  a  magnificent  and  powerful  defender  of 
the  country,  able  to  cope  with,  and  even  defeat,  the  Dutch  in  several 
battles;  and  that  in  the  Mediterranean  Sea  the  fleets  and  name  of 
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success.  His  dangerous  alliances  on  the  continent,  and  the 
extravagant  wars  in  which  he  involved  England,  joined  to 

England  caused  greater  dread  to  the  Papal  throne  than  the  conquest  of 
Constantinople  and  all  the  armaments  of  the  Mohammedans,  (a) — Ed. 

The  violent  dissolution  of  the  Long  Parliament  by  Cromwell,  when 
well  considered,  was  neither  so  bold  nor  so  hazardous  an  act  as  some 
have  usually  regarded  it.  Let  it  be  kept  in  view  that  the  Assembly  at 
Westminster  had  now  diminished  from  506  members,  the  number 
originally  elected  in  1640,  to  rather  less  than  100, — first  by  the  expulsion 
in  1648,  and  afterwards  by  deaths  and  various  causes :  they  had  no 
hold  whatever  on  the  great  body  of  the  nation  ;  and  notwithstanding 
the  grandeur  and  success  of  their  administration,  the  people  only 
obeyed  them  through  terror ;  while  Cromwell,  before  he  had  attempted 
their  dissolution,  had  become,  to  all  intents  and  purposes,  the  master  of 
Great  Britain  and  Ireland.  He  had  in  a  great  degree  constructed  the 
government  of  the  Commonwealth, — for  it  was  he  who  had  induced  the 
most  able,  vigorous,  and  intelligent  of  its  statesmen,  Sir  Harry  Vane, 
and  Oliver  St.  John,  to  enter  the  Council  of  State. — Ed. 

But  no  sooner  did  the  expulsion  of  those  few  members  who  consti- 
tuted the  Parliament  take  place,  than  the  British  Empire  became  vested 
in  the  absolute  authority  of  the  Lord  General  and  the  Council  of  War. 
Yet  a  self-government,  which  is  so  prominent  a  quality  of  the  English 
character,  existed  then  as  it  does  now  ;  then,  as  now,  the  people  were 
equally  disposed  to  obey  the  laws — to  cherish  the  maintenance  of  order 
— to  observe  a  high  reverence  for  morality  and  religion — and  to  make 
the  best  use  of  their  reason  in  weighing  the  advantages  which  they 
possessed  against  the  risks  and  dangers  of  a  general  disturbance,  or  the 
calamities  of  another  civil  war.  It  was  by  those  elements  of  character 
and  morals  in  the  British  people  that  the  three  nations  of  England, 
Scotland,  and  Ireland,  were  saved  from  the  mad  disorders  of  anarchy, 
and  from  the  tyranny  of  despotism,  during  this  important  era  in  their 
history  ;  and  it  is  by  the  same  characteristics  that  they  have  in  subse- 
quent periods  been  saved  from  similar  calamities  to  those  which  had 
formerly  in  England,  and  which  have,  among  other  nations,  then,  and 
down  to  the  present  century,  so  frequently,  so  unfortunately,  and  so 
unsuccessfully,  been  precipitated  by  oppression  and  by  great  public 
excitement . — Ed. 

(a)  Algernon  Sidney  says,  that  "  When  Van  Tromp  set  upon  Blake 
in  Folkstone  Bay,  the  Parliament  had  not  above  13  ships  against  three- 
score, and  not  a  man  that  had  ever  seen  any  other  fight  at  sea  than 
between  a  merchant-ship  and  a  pirate,  to  oppose  the  best  captain  in 
the  world,  attended  by  men  of  valour  and  experience  not  much  inferior 
to  him.  Many  other  difficulties  were  observed  in  this  unsettled  state : 
few  ships,  want  of  men,  several  factions,  and  some  who,  to  advance 
particular  interests,  betrayed  the  public.  But  such  was  the  power  of 
wisdom  and  integrity  in  those  who  sat  at  the  helm,  that  their  diligence 
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the  frequent  abuse  he  made  of  his  authority,  betrayed  his 
designs.  The  eyes  of  the  nation  were  soon  opened,  and  saw 
into  his  projects ;  when,  convinced  at  length  that  nothing 
but  fixed  and  irresistible  bounds  can  be  an  effectual  check 
on  the  views  and  efforts  of  power,  they  resolved  finally  to 
take  away  those  remnants  of  despotism  which  still  made  a 
part  of  the  regal  prerogative. 

The  military  services  due  to  the  crown,  the  remains  of 
the  ancient  feudal  tenures,  had  been  already  abolished  :  the 
laws  against  heretics  were  now  repealed ;  the  statute  for 
holding  parliaments  once  at  least  in  three  years  was  enacted ; 
the  Habeas  Corpus  Act,  that  barrier  of  the  subject's  personal 
safety,  was  established ;  and  such  was  the  patriotism  of  the 
parliaments,  that  it  was  under  a  king  the  most  destitute 
of  principle  that  liberty  received  its  most  efficacious 
supports. 

At  length,  on  the  death  of  Charles,  began  a  reign  which 
affords  a  most  exemplary  lesson  both  to  kings  and  people. 
James  the  Second,  a  prince  of  a  more  rigid  disposition, 
though  of  a  less  comprehensive  understanding  than  his  late 
brother,  pursued  still  more  openly  the  project  which  had 
already  proved  so  fatal  to  his  family.  He  would  not  see 
that  the  great  alterations  which  had  successively  been 
effected  in  the  constitution  rendered  the  execution  of  it 
daily  more  and  more  impracticable  :  he  imprudently  suffered 
himself  to  be  exasperated  at  a  resistance  he  was  in  no  con- 
dition to  overcome ;  and,  hurried  away  by  a  spirit  of  des- 
potism and  a  monkish  zeal,  he  ran  headlong  against  the  rock 
which  was  to  wreck  his  authority. 

He  not  only  used  in  his  declarations  the  alarming  expres- 
sions of  absolute  power  and  unlimited  obedience — he  not 
only  usurped  to  himself  a  right  to  dispense  with  the  laws — 
but  moreover  sought  to  convert  that  destructive  pretension 

in  choosing  men  was  blessed  with  such  success,  that  in  two  years  our 
fleet  grew  to  be  as  famous  as  our  land  armies.  The  reputation  and 
power  of  our  nation  rose  to  a  greater  height  than  when  wc  possessed 
the  better  half  of  France,  and  the  kings  of  France  and  Scotland  were 
our  prisoners.  All  the  states,  kings,  and  potentates  of  Europe,  respect- 
fully, not  to  say  submissively,  sought  our  friendship  ;  and  the  Romans 
were  more  afraid  of  Blake  and  his  fleet  than  they  had  been  of  the  great 
King  of  Sweden,  when  he  was  ready  to  invade  Italy  with  100,000  men." 
— Discourses  concerning  Government,  ed.  1704. — Ed. 
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to  the  destruction  of  those  very  laws  which  were  held  most 
dear  by  the  nation,  by  endeavouring  to  abolish  a  religion  for 
which  they  had  suffered  the  greatest  calamities,  in  order  to 
establish  on  its  ruins  a  mode  of  faith  which  repeated  acts  of 
the  legislature  had  proscribed, — and  proscribed,  not  because 
it  tended  to  establish  in  England  the  doctrines  of  transub- 
stantiation  and/  purgatory,  doctrines  in  themselves  of  no 
political  moment,  but  because  the  unlimited  power  of 
the  sovereign  had  always  been  made  one  of  its  principal 
tenets. 

To  endeavour,  therefore,  to  revive  such  a  religion,  was  not 
only  a  violation  of  the  laws,  but  was,  by  one  enormous  viola- 
tion, to  pave  the  way  for  others  of  a  still  more  alarming 
nature.  Hence  the  English,  seeing  that  their  liberty  was 
attacked  even  in  its  first  principles,  had  recourse  to  that 
remedy  which  reason  and  nature  point  out  to  the  people, 
when  he  who  ought  to  be  the  guardian  of  their  laws  becomes 
their  destroyer :  they  withdrew  the  allegiance  which  they 
had  sworn  to  James,  and  thought  themselves  absolved  from 
their  oath  to  a  king  who  himself  disregarded  the  oath  he 
had  made  to  his  people.* 

But,  instead  of  a  revolution  like  that  which  dethron  }d 
Charles  the  Eirst,  which  was  effected  by  a  great  effusion  of 
blood,  and  threw  the  state  into  a  general  and  terrible  con- 
vulsion, the  dethronement  of  James  proved  a  matter  of  short 
and  easy  operation.      In   consequence  of  the  progressive 

*  The  English  nation  seem  to  have  become  mentally  drunk  when  it  was 
announced  that  Charles  II.  should  bo  restored.  No  conditions  were 
made  with  that  profligate  monarch  ;  and  although  the  Habeas  Corpus 
act  passed  during  his  infamous  reign,  yet  the  judicial  murder  of  Sir 
Harry  Vane,  and  other  distinguished  persons,  who  considered  them- 
selves indemnified  for  the  past, — the  arbitrary  measures  of  the  venal  and 
disgraceful  Cabal,  the  immorality  of  his  court,  and  the  consequent  cor- 
ruption of  manners,  prove  the  instability  both  of  the  patriotism  and 
the  morals  of  the  age.  "When  James  II.  ascended  the  throne,  he  was 
known  to  be  a  Roman  Catholic  and  a  bigot,  but  laborious,  and  by 
application  and  experience  acquainted  with  public  business.  But  when 
he  exercised  arbitrary  power,  and  dispensed  with  the  laws,  and  attempted 
to  re-establish  Popery,  a  great  but  bloodless  revolution  was  effected  ;  and 
before  the  Prince  of  Orange  was  entrusted  with  the  sovereignty,  he 
entered  into  a  solemn  contract  with  the  nation  for  the  maintenance  of 
the  laws  and  institutions  of  the  three  kingdoms,  and  the  inviolable 
integrity  of  the  Protestant  religion.-  Ed. 

K 
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information  of  the  people,  and  the  certainty  of  the  princi- 
ples which  now  directed  the  nation,  the  whole  were  unani- 
mous. All  the  ties  by  which  the  people  were  bound  to 
the  throne,  were  broken,  as  it  were,  by  one  single  shock ; 
and  James,  who,  the  moment  before,  was  a  monarch  sur- 
rounded by  subjects,  became  at  once  a  simple  individual  in 
the  midst  of  the  nation. 

That  which  contributes,  above  all,  to  distinguish  this 
event  as  singular  in  the  annals  of  mankind,  is  the  modera- 
tion, I  may  even  say  the  legality,  which  accompanied  it.  As 
if  to  dethrone  a  king,  who  sought  to  set  himself  above  the 
laws,  had  been  a  natural  consequence  of,  and  provided  for 
by,  the  principles  of  government,  everything  remained  in  its 
place :  the  throne  was  declared  vacant,  and  a  new  Line  of 
succession  was  established. 

Nor  was  this  all :  care  was  had  to  repair  the  breaches 
that  had  been  made  in  the  constitution,  as  well  as  to  pre- 
vent new  ones ;  and  advantage  was  taken  of  the  rare  oppor- 
tunity of  entering  into  an  original  and  express  compact 
between  king  and  people. 

An  oath  was  required  of  the  new  king,  more  precise  than 
had  been  taken  by  his  predecessors  :  and  it  was  consecrated 
as  a  perpetual  formula  of  such  oaths.  It  was  determined, 
that  to  impose  taxes  without  the  consent  of  parliament,  as 
well  as  to  keep  up  a  standing  army  in  time  of  peace,  are 
contrary  to  law.  The  power,  which  the  Crown  had  con- 
stantly claimed,  of  dispensing  with  the  laws,  was  abolished. 
It  was  enacted  that  the  subject,  of  whatever  rank  or  degree, 
had  a  right  to  present  petitions  to  the  king.*  Lastly,  the 
key-stone  was  put  to  the  arch,  by  the  final  establishment  of 
the  liberty  of  the  press.f 

*  The  Lords  and  Commons,  previous  to  the  coronation  of  King 
William  and  Queen  Mary,  had  framed  a  bill  which  contained  a  declara- 
tion of  the  rights  which  they  claimed  in  behalf  of  the  people,  and  was 
in  consequence  called  the  Bill  of  Rights.  This  bill  contained  the  articles 
above,  as  well  as  some  others  ;  and  having  received  afterwards  the  royal 
assent,  became  an  act  of  parliament,  under  the  title  of  An  Act  declaring 
the  Mights  and  Liberties  of  the  Subject,  and  settling  the  Succession  of  the 
Crown. — Ann.  1,  William  and  Mary,  Sess.  2,  cap.  2. 

t  The  liberty  of  the  press  was,  properly  speaking,  established  only 
four  years  afterwards,  in  consequence  of  the  refusal  which  the  parlia- 
ment made  at  that  time  to  continue  any  longer  the  restrictions  which 
had  before  been  set  upon  it. 
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The  revolution  of  1689  is  therefore  the  third  grand  aera 
in  the  history  of  the  constitution  of  England.  The  Great 
Charter  had  marked  out  the  limits  within  which  the  royal 
authority  ought  to  be  confined  ;  some  outworks  were  raised 
in  the  reign  of  Edward  the  Eirst,  but  it  was  at  the  revolu- 
tion that  the  circumvallation  was  completed. 

It  was  at  this  aera  that  the  principles  of  civil  society  were 
fully  established.  By  the  expulsion  of  a  king  who  had  vio- 
lated his  oath,  the  doctrine  of  resistance,  that  ultimate 
resource  of  an  oppressed  people,  was  confirmed  beyond  a 
doubt.  By  the  exclusion  given  to  a  family  hereditarily 
despotic,  it  was  finally  determined  that  nations  are  not  the 
property  of  kings.  The  principles  of  passive  resistance,  the 
divine  and  indefeasible  right  of  kings, — in  a  word,  the  whole 
scaffolding  of  false  and  superstitious  notions,  by  which  the 
royal  authority  had  till  then  been  supported,  fell  to  the 
ground ;  and  in  the  room  of  it  were  substituted  the  more 
solid  and  durable  foundations  of  the  love  of  order,  and  a 
sense  of  the  necessity  of  civil  government  among  mankind.* 


CHAPTER  IV. 

OF  THE  LEGISLATIVE  POWER. 


In  almost  all  the  states  of  Europe,  the  will  of  the  prince 
holds  the  place  of  law  ;  and  custom  has  so  confounded  the 
matter  of  right  with  the  matter  of  fact,  that  their  lawyers 


*  Bolingbroke,  referring  to  the  succession  of  the  house  of  Hanover, 
observed,  with  his  usual  shrewdness,  after  he  became  disgusted  with  and 
abandoned  the  Pretender,  "Let  the  illustrious  royal  house  that  hath 
been  called  to  the  government  of  these  kingdoms  govern  them  till  time 
shall  be  no  more.  But  let  the  spirit  as  well  as  the  letter  of  the  consti- 
tution they  are  entrusted  to  preserve  be,  as  it  ought  to  be,  and  as  we 
promise  ourselves  it  will  be,  the  sole  rule  of  their  government,  anil  the 
sole  support  of  their  power  ;  and  whatever  happens  in  the  various 
course  of  human  contingencies,  whatever  be  the  fate  of  particular 
persons,  of  houses,  or  families,  let  the  liberties  of  Great  Britain  be 
immortal."  —  Dedication  to  Sir  Robert  Walpole  of  Dissertation  upon 
Parties.— El. 
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generally  represent  the  legislative  authority  as  essentially 
attached  to  the  character  of  king  ;  and  the  plenitude  of  his 
power  seems  to  them  necessarily  to  flow  from  the  very  defi- 
nition of  his  title. 

The  English,  placed  in  more  favourable  circumstances, 
have  judged  differently  :  they  could  not  believe  that  the 
destiny  of  mankind  ought  to  depend  on  a  play  of  words,  and 
on  scholastic  subtleties ;  they  have  therefore  annexed  no 
other  idea  to  the  word  king,  or  roy,  a  word  known  also  to 
their  laws,  than  that  which  the  Latins  annexed  to  the  word 
rex,  and  the  northern  nations  to  cyning  (Ryning). 

In  limiting,  therefore,  the  power  of  their  king,  they  have 
acted  more  consistently  with  the  etymology  of  the  word ; 
they  have  acted  also  more  consistently  with  reason,  in  not 
leaving  the  laws  to  the  disposal  of  the  person  who  is  already 
invested  with  the  public  power  of  the  state, — that  is,  of  the 
person  who  lies  under  the  greatest  and  most  important 
temptations  to  set  himself  above  them. 

The  basis  of  the  English  constitution,  the  capital  prin- 
ciple on  which  all  others  depend,  is,  that  the  legislative 
power  belongs  to  parliament  alone :  that  is  to  say,  the  power 
of  establishing  laws,  and  of  abrogating,  changing,  or  ex- 
plaining them. 

The  constituent  parts  of  Parliament  are, — the  King,  the 
House  of  Lords,  and  the  House  of  Commons. 

The  House  of  Commons,  otherwise  the  assembly  of  the 
representatives  of  the  nation,  is  composed  of  the  deputies  of 
the  different  counties,  each  of  which  sends  two ;  of  the 
deputies  of  certain  towns,  of  which  London  (including 
Westminster  and  Southwark)  sends  eight — other  towns, 
two  or  one  ;  and  of  the  deputies  of  the  Universities  of  Ox- 
ford and  Cambridge,  each  of' which  sends  two. 

Lastly,  since  the  Act  of  Union,  Scotland  sends  forty-five 
deputies ;  who,  added  to  those  just  mentioned,  make  up  the 
whole  number  five  hundred  and  fifty-eight.*  Those  deputies, 


*  Those  Scotch  members  were,  until  1832,  elected  by  ministerial 
influence,  and  were  slavish  voters. — Ed. 

One  means  of  introducing  corruption  into  the  House  of  Commons 
was  by  creating  new  boroughs  ;  and  the  sovereigns  of  England  increased 
those  to  a  most  profligate  extent  in  Cornwall  and  in  Wiltshire.  Somerset 
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though  separately  elected,  do  not  solely  represent  the  town 
or  county  that  sends  them,  as  is  the  case  with  the  deputies 
of  the  United  Provinces  of  the  Netherlands,  or  of  the  Swiss 
Cantons  ;  but  when  they  are  once  admitted  they  represent 
the  whole  body  of  the  nation. 

The  qualifications  required  for  being  a  member  of  the 
House  of  Commons  are,  for  representing  a  county,  to  be  born 
a  subject  of  Great  Britain,  and  to  be  possessed  of  a  landed 
estate  of  six  hundred  pounds  a  year ;  and  of  three  hundred 
for  representing  a  town  or  borough. 

The  qualifications   required  for   being  an   elector  in   a 

and  Dudley,  in  the  reign  of  Edward  VI.,  created  Saltash,  Camelford, 
Penryn,  Bossiney,  Michell,  and  Newport,  into  parliamentary  boroughs. 
St.  Ives  was  created  a  borough  by  Queen  Mary  ;  and  Estlove,  Tregowney, 
Fowey,  St.  G-ermans,  and  St.  Mawes,  by  Elizabeth.  All  the  foregoing 
were  in  the  Crown  Duchy  of  Cornwall.  In  the  year  1684,  Cornwall 
had  twenty-one  parliamentary  boroughs,  each  returning  two  mem- 
bers ;  returning  altogether,  with  the  county,  44  members.  Wilt- 
shire at  the  same  time  returned  34  members  ;  while  the  eight  Cinque 
Ports  returned  16,  and  all  England  497.  All  the  boroughs  except 
that  of  Hicham  Ferrers  returned  2  members,  and  each  county  returned 
2.  The  Welsh  counties  and  boroughs  returned  each  1,  or  in  all  24 
members  ;  being  in  all  521  members  for  England  and  Wales.  Of  these 
boroughs  58  were  abolished  by  the  Reform  Bill  of  1832  ;  and  30,  which 
had  previously  returned  2  members,  were  only  allowed  to  return  1. 
22  new  boroughs  were  created,  returning  2  members  each,  and  20  new 
boroughs,  returning  1  member  each  ;  while  several  counties  were  divided 
into  two  divisions.  The  county  of  York  was  allowed  to  return  6  mem- 
bers instead  of  4,  the  county  of  Lincoln  4  instead  of  2,  and  Cheshire, 
Cornwall,  Cumberland,  Derby,  Durham,  Westmoreland,  Essex,  Glou- 
cester, Kent,  Lancashire,  Hampshire,  Leicester,  Norfolk,  Northmnber- 
land,  Shropshire,  Somersetshire,  Suffolk,  Sussex,  Warwick,  Wil's, 
Worcestershire,  to  return  4  instead  of  2  members  ;  and  Bedford,  Dorset, 
Cambridge,  Hereford,  Hertford,  and  Oxford  to  return  3  instead  of  2  mem- 
bers ;  Caernarvon,  Denbigh,  and  Glamorganshire  2  instead  of  1  ;  while 
the  Isle  of  Wight  was  separated  from  Southampton,  and  allowed  to 
return  1  member. — Ed. 

Scotland,  which  previously  had  been  one  great  rotten  borough  in  the 
power  of  the  minister  of  the  Crown,  was  enfranchised,  and  allowed  to 
return  53  members,  and  Ireland,  instead  of  100,  was  allowed  to  return 
105  members,  being  in  all  658  members  of  the  House  of  Commons. —  Ed. 

Since  that  period  the  two  boroughs  of  Sudbury  and  St.  Albans  have 
been  disfranchised  ;  and  it  is  still  admitted  that  so  imperfect  has  been 
the  Reform  Bill  in  its  effects,  that  there  are  still  67  boroughs  noto- 
riously corrupt  and  rotten.  This  admission  was  made  by  Lord  John 
Russell  when  introducing  his  Reform  Bill  of  1852. — Ed. 
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county  are,  to  be  possessed,  in  that  county,  of  a  freehold  of 
forty  shillings  a  year.*  With  regard  to  electors  in  towns  or 
boroughs,  they  must  be  freemen  of  them, — a  word  which 
now  signifies  certain  qualifications  expressed  in  the  parti- 
cular charters. 

When  the  king  has  determined  to  assemble  a  parliament, 
he  sends  an  order  for  that  purpose  to  the  Lord  Chancellor ; 
who,  after  receiving  the  same,  sends  a  writ,  under  the  great 
seal  of  England,  to  the  sheriff  of  every  county,  directing  him  to 
take  the  necessary  steps  for  the  election  of  members  for  the 
county,  and  the  towns  and  boroughs  contained  in  it.  Three 
days  after  the  reception  of  the  writ,  the  sheriff  must,  in  his 
turn,  send  his  precept  to  the  magistrates  of  the  towns  and 
boroughs,  to  order  them  to  make  their  election  within  eight 
days  after  the  receipt  of  the  precept,  giving  four  days'  no- 
tice of  the  same.  And  the  sheriff  himself  must  proceed  to 
the  election  for  the  county,  not  sooner  than  ten  days  after 
the  receipt  of  the  writ,  nor  later  than  sixteen.f 

*  This  freehold  must  have  heen  possessed  by  the  elector  one  whole 
year  at  least  before  the  time  of  election,  except  it  has  devolved  to  him 
by  inheritance,  by  marriage,  by  a  last  will,  or  by  promotion  to  an  office. 

f  Writs  for  the  election  of  burgesses  were  not  originally  sent  to  the 
sheriffs,  but  directly  to  the  cities  and  boroughs.  The  first  summons  on 
record  directed  to  a  sheriff  is  of  the  23d  Edward  I. — Ruffhead's  Preface, 
L///I 'letmi's  History  of  Henry  II. 

But  the  Commons  acquired  no  great  power  until  it  became  an  object 
of  ambition  to  have  a  seat  in  parliament.  Yet  it  was  long  before  a  seat 
in  parliament  became  a  road  to  honour  and  preferment.  Various  pre- 
texts were  used  to  avoid  the  honour ;  and  we  are  informed  by  numerous 
authorities  that  the  sheriffs  even  found  it  necessary  to  demand  sureties 
from  members  that  they  would  appear  and  perform  the  services  re- 
quired of  them.  Boroughs  denied  their  privileges,  and  barons  their 
titles ;  and  the  sheriffs  on  several  occasions  reported  that  they  could  not 
get  burgesses  to  send  up.  And  it  appears  that,  from  the  first  introduc- 
tion of  burgesses  and  citizens  into  parliament — that  is,  from  the  49th 
of  Henry  I II.  to  the  22d  of  Edward  IV.,  a  period  of  about  200  years — 
the  distinction  of  being  a  representative  in  parliament  was  so  effectually 
shumed,  that  only  two  or  three  instances  of  controverted  elections 
occurred  during  the  whole  of  that  period.  Boroughs  without  remon- 
strance allowed  the  privilege  of  the  representation  to  be  taken  from 
them  and  given  toothers. 

Mandates  from  the  Crown  were  sent  to  the  sheriffs  to  return  particular 
persons.  Borough  and  county  members  were  returned  by  one  and  the 
same  indenture.     It  is  asserted  by  Brady  that  Edward  III.  named  all 
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The  principal  precautions,  taken  by  the  law,  to  ensure  the 
freedom  of  elections,  are,  that  any  candidate  who,  after  the 
date  of  the  writ,  or  even  after  the  vacancy,  shall  have  given 
entertainments  to  the  electors  of  a  place,  or  to  any  of  them, 
in  order  to  his  being  elected,  shall  be  incapable  of  serving 
for  that  place  in  parliament ;  and  that  if  any  person  gives, 
or  promises  to  give,  any  money,  employment,  or  reward,  to 
a  voter,  in  order  to  influence  his  vote,  he,  as  well  as  the 
voter  himself,  shall  be  condemned  to  pay  a  fine  of  five  hun- 
dred pounds,  and  for  ever  disqualified  to  vote,  and  hold  any 
office  in  a  corporation, — the  faculty,  however,  being  reserved 
to  both  of  procuring  indemnity  for  their  own  offence,  by 
discovering  some  other  offender  of  the  same  kind. 

It  has  been  moreover  established,  that  no  lord  of  parlia- 
ment, or  lord  lieutenant  of  a  county,  has  any  right  to  inter- 
fere in  the  elections  of  members  ;  that  any  officer  of  the 
Excise,  Customs,  &c.  who  shall  presume  to  intermeddle  in 
elections,  by  influencing  any  voter  to  give  or  withhold  his 
vote,  shall  forfeit  one  hundred  pounds,  and  be  disabled  to 
hold  any  office.  Lastly,  all  soldiers  quartered  in  a  place 
where  an  election  is  to  be  made  must  move  from  it,  at 
least  one  day  before  the  election,  to  the  distance  of  two 
miles  or  more,  and  not  return  till  one  day  after  the  election 
is  finished. 

The  House  of  Peers,  or  Lords,  is  composed  of  the  lords 
spiritual,  who  are  the  archbishops  of  Canterbury  and  of  York, 
and  the  twenty-four  bishops ;    and  of  the  lords  temporal, 


the  deputies.  The  author  of  " Legislative  Rights"  says  that  "the 
kings  formerly  called  up  whom  they  pleased  from  boroughs,  and  discon- 
tinued, as  occasions  served,  the  calling  up  of  others  ;  and  the  electors 
looked  upon  it  as  a  burden  to  pay  wages  for  what  they  derived  no  ad- 
vantage from,  and  petitioned  to  be  relieved  from  so  doing."  We  also 
find  that  members  of  the  House  of  Commons  were  prosecuted  by  in- 
dictment in  the  King's  Bench  for  departing  from  parliament  without 
obtaining  permission  from  the  Crown.  In  some  towns,  especially  at 
Hull,  the  corporate  bodies  returned  men  to  whom  they  paid  wages, 
without  consulting  the  feelings  of  the  public. —  Squaireon  the  Anglo-Saxon 
Government,  Da/rymple  on  Feudal  Property,  Prynn's  Animad,  Muddox's 
Farm  a  Brngi,  Prynn's  Brrviary,  Pari.  Rediv.,  Brady  on  Boroughs,  Boliiig- 
hroke's  Dissertation  on  1  arties. — Ed. 

Thirty-nine  members  were  indicted  for  leaving  parliament  without 
leave  of  the  Crown  in  the  reign  of  Queen  Mary. — Ed. 
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■whatever  may  be  their  respective  titles,  such  as  dukes,  mar- 
quesses, earls,  &c* 

Lastly,  the  king  is  the  third  constitutive  part  of  parlia- 
ment ;  it  is  even  he  alone  who  can  convoke  it ;  and  he  alone 
can  dissolve  or  prorogue  it.  The  effect  of  a  dissolution  is, 
that  from  that  moment  the  parliament  completely  ceases  to 
exist ;  the  commission,  given  to  the  members  by  their  con- 
stituents, is  at  an  end ;  and  whenever  a  new  meeting  of 
parliament  shall  happen,  they  must  be  elected  anew.  A 
prorogation  is  an  adjournment  to  a  term  appointed  by  the 
king  ;  till  which  the  existence  of  parliament  is  simply  inter- 
rupted, and  the  function  of  the  deputies  suspended. 

When  the  parliament  meets,  whether  it  be  by  virtue  of 
new  summons,  or  whether,  being  composed  of  members 
formerly  elected,  it  meets  again  at  the  expiration  of  the 
term  for  which  it  had  been  prorogued,  the  king  either  goes 
to  it  in  person,  invested  with  the  insignia  of  his  dignity,  or 
appoints  proper  persons  to  represent  him  on  that  occasion, 
and  opens  the  session  by  laying  before  the  parliament  the 
state  of  the  public  aft'airs,  and  inviting  it  to  take  them 
into  consideration.  The  presence  of  the  king,  either  real  or 
represented,  is  absolutely  requisite  at  the  first  meeting  ;  it 
is  that  which  gives  life  to  the  legislative  bodies,  and  puts 
them  in  action. 

The  king,  having  concluded  his  declaration,  withdraws. 
The  parliament,  which  is  then  legally  intrusted  with  the 

*  The  genius  of  the  people  being  opposed  to  the  feudal  system,  and 
Henry  VII.,  apprehending  that  the  barons  then  in  their  minority, 
might,  when  they  came  of  age,  attempt,  as  barons  formerly  did,  to 
weaken  the  authority  of  the  Crown,  we  are  informed  that  the  statute 
4th  of  Henry  VII.  was  contrived  to  facilitate  the  destruction  of  entails, 
in  order  to  paralyse  the  power  of  the  nobility  and  bring  treasure  into 
the  king's  coffers. — Blarkstonf,  B.  ii.  c.  7  and  21  ;  B.  iv.  c.  33. 

In  1684)  the  Peerage  included  17  dukes,  9  marquesses,  08  earls,  9 
viscounts,  67  barons,  2  archbishops,  and  21  bishops,  in  all  196  mem- 
bers of  the  hereditary  legislative  chamber. —  Ed. 

In  1852,  the  Peerage  included  2  peers  of  the  blood  royal,  1  of  whom, 
the  Prince  of  Wales,  is  a  minor,  20  dukes,  21  marquesses,  115  earls,  22 
viscounts,  203  barons, — in  all  381.  Nine  of  the  peers  are  minors.  8ome 
of  the-  barons  and  viscounts  hold  higher  titles  in  the  peerage  of  Scotland 
and  Ireland.  There  are  also  2  archbishops,  21  bishops  lor  England, 
and  1  representative  archbishop  and  3  representative  bishops,  who  have 
seats  in  the  House  of  Peers  for  Ireland. — Ed. 
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care  of  the  national  concerns,  enters  upon  its  functions,  and 
continues  to  exist  till  it  is  prorogued,  or  dissolved.  The 
House  of  Commons,  and  that  of  Peers,  assemble  separately  ; 
the  latter  under  the  presidence  of  the  Lord  Chancellor ;  the 
former  under  that  of  their  Speaker  ;  and  both  separately  ad- 
journ to  such  days  as  they  respectively  think  proper  to 
appoint. 

As  each  of  the  two  Houses  has  a  negative  on  the  proposi- 
tions made  by  the  other,  and  there  is,  consequently,  no 
danger  of  their  encroaching  on  each  other's  rights,  or  on 
those  of  the  king,  who  has  likewise  his  negative  upon  them 
both,  any  question  judged  by  them  conducive  to  the  public 
good,  without  exception,  may  be  made  the  subject  of  their 
respective  deliberations.  Such  are,  for  instance,  new  limita- 
tions or  extensions  to  be  given  to  the  authority  of  the  king ; 
the  establishing  of  new  laws,  or  making  changes  in  those 
already  in  being.  Lastly,  the  different  kinds  of  public  pro- 
visions or  establishments,  the  various  abuses  of  administra- 
tion, and  their  remedies,  become,  in  every  session,  the 
objects  of  the  attention  of  parliament. 

Here,  however,  an  important  observation  must  be  made. 
All  bills  for  granting  money  must  have  their  beginning  in 
the  House  of  Commons  :  the  Lords  cannot  take  this  object 
into  their  consideration  but  in  consequence  of  a  bill  pre- 
sented to  them  by  the  latter  ;  and  the  Commons  have  at  all 
times  been  so  anxiously  tenacious  of  this  privilege,  that  they 
have  never  suffered  the  Lords  even  to  make  any  change  in 
the  money  bills  which  they  have  sent  to  them  ;  and  the 
Lords  are  expected  simply  and  solely  either  to  accept  or 
reject  them. 

This  excepted,  every  member,  in  each  House,  may  propose 
whatever  question  he  thinks  proper.  If,  after  being  con- 
sidered, the  matter  is  found  to  deserve  attention,  the  person 
who  made  the  proposition,  usually  with  some  others  ad- 
joined to  him,  is  desired  to  set  it  down  in  writing.  If, 
after  more  complete  discussions  on  the  subject,  the  propo- 
sition is  carried  in  the  affirmative,  it  is  sent  to  the  other 
House,  that  they  may,  in  their  turn,  take  it  into  conside- 
ration. If  the  other  House  reject  the  bill,  it  remains 
without  any  effect :  if  they  agree  to  it,  nothing  remains 
wanting  to  its  complete  establishment  but  the  royal  assent. 
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When  there  is  no  business  that  requires  immediate  dis- 
patch, the  king  usually  waits  till  the  end  of  the  session,  or 
at  least  till  a  certain  number  of  bills  are  ready  for  him, 
before  he  declares  his  royal  pleasure.  When  the  time  is 
come,  the  king  goes  to  parliament  in  the  same  state  with 
which  he  opened  it ;  and  while  he  is  seated  on  the  throne, 
a  clerk,  who  has  a  list  of  the  bills,  gives,  or  refuses,  as  he 
reads,  the  royal  assent. 

When  the  royal  assent  is  given  to  a  public  bill,  the  clerk 
says,  Le  roy  le  veut.  If  the  bill  be  a  private  bill,  he  says, 
Soit  fait  comme  il  est  desire.  If  the  bill  has  subsidies  for 
its  object,  he  says,  Le  roy  remercie  ses  loyaux  svjets,  accepte 
leur  benevolence,  et  aussi  le  veut.  Lastly,  if  the  king  does 
not  think  proper  to  assent  to  the  bill,  the  clerk  says,  Le  roy 
s'avisera  :  which  is  a  mild  way  of  giving  a  refusal. 

It  is,  however,  pretty  singular,  that  the  king  of  England 
should  make  use  of  the  French  language  to  declare  his  in- 
tentions to  his  parliament.  This  custom  was  introduced  at 
the  Conquest,*  and  has  been  continued,  like  other  matters 
of  form,  which  sometimes  subsist  for  ages  after  the  real 
substance  of  things  has  been  altered :  and  Judge  Black- 
stone  expresses  himself  on  this  subject  in  the  following 
words :  "  A  badge,  it  must  be  owned  (now  the  only  one 
remaining),  of  conquest ;  and  which  one  would  wish  to  see 
fall  into  total  oblivion,  unless  it  be  reserved  as  a  solemn 
memento  to  remind  us  that  our  liberties  are  mortal,  having 
once  been  destroyed  by  a  foreign  force."f 

When  the  king  has  declared  his  different  intentions,  he 
prorogues  the  parliament.  Those  bills  which  he  has  re- 
jected remain  without  force  :  those  to  which  he  has  assented 
become  the  expression  of  the  will  of  the  highest  power 
acknowledged  in  England  :  they  have  the  same  binding  force 

*  William  the  Conqueror  added,  to  the  other  c'anges  he  introduced, 
the  abolition  of  the  English  language  in  all  public  as  well  as  judicial 
transactions,  and  substituted  for  it  the  French  that  was  spoken  in  his 
time  :  hence  the  number  of  old  French  words  that  are  met  with  in  the 
style  of  the  English  laws.  It  was  only  under  Edward  III.  that  the 
English  language  began  to  be  re-established  in  the  courts  of  justice. 

f  Instead  of  retaining  these  French  words,  it  would  surely  be  more 
respectful  to  an  independent  nation  like  the  British  people,  and  for  the 
sovereign  of  the  British  Empire,  to  express  legislative  terms  in  the 
strong  and  expressive  language  of  the  sovereign  and  the  country. — Ed. 
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as  the  edits  enregistrh  have  in  Trance,  and  as  the  popu- 
liscita  had  in  ancient  Rome:  in  a  word,  they  are  kws. 
And  though  each  of  the  constituent  parts  of  the  parliament 
might,  at  first,  have  prevented  the  existence  of  those  laws, 
the  united  will  of  all  the  three  is  now  necessary  to  repeal 
them.* 

*  "  The  arguments  used  in  this  chapter,  and  also  wherever  De 
Lolme  speaks  of  the  representation  of  the  people,  would  be  perfectly 
just  if  the  people  were  fairly  represented  in  parliament.  But  if  we 
take  up  the  history  of  nearly  every  parliament,  especially  since  the 
reign  of  Henry  IV.,  and  even  as  far  back  as  the  reign  of  Edward  III., 
we  find  that  the  people  have  never  properly  been  represented  in  the 
House  of  Commons,  and  that  the  legislative  power  has  been  by  corrup- 
tion wielded  first  by  the  king,  and,  down  to  the  passing  of  the  Reform 
Bill,  by  the  ministers,  or,  through  influence,  by  the  barons  and  ecclesi- 
astics. Bolingbroke  shrewdly  observes,  that  the  king,  the  barons,  and 
the  clergy,  were  all  in  reality  the  enemies  of  public  liberty.  The  party 
of  each  were  as  many  factions  in  the  nation,  but  they  all  helped  in  their 
turns  to  establish  liberty.  The  Norman  kings,  of  imperious  tempers, 
assumed  great  powers.  The  barons  did  the  same.  The  people  groaned 
under  the  oppression  of  both.  The  king,  the  barons,  and  the  clergy, 
had  powerful  means  of  promoting  their  usurpations ;  the  community 
had  little  or  no  share  in  the  legislative  body,  no  figure  in  the  govern- 
ment, and  it  is  hard  to  conceive  how  they  could  act  as  others  might, 
and  certainly  did,  by  particular  concerts  to  their  own  particular  inte- 
rests."— Remarks  on  the  History  of  Enyland,  Letter  4. — Ed. 

The  origin  of  the  House  of  Commons  is  involved  in  obscurity.  The 
Wit'-na  Gemote  of  the  Saxons,  or  the  Assembly  of  Wise  Men,  included 
only,  it  is  probable,  that  smaller  number  of  the  inhabitants  who  were 
thanes,  clergy,  and  freemen.  Bapin  quotes  the  preamble  of  a  charter 
granted  by  Canute  to  the  abbots  of  St.  Edmundsbury,  which  lay  at  the 
time  he  wrote  in  the  office  of  the  king's  Remembrancer  of  the  Exchequer. 
It  is  as  follows  :  "  I,  Canute,  King  of  the  whole  Island  of  Albion,  and 
many  other  nations,  by  the  advice  and  decree  ot  the  Archbishops, 
Bishops,  Abbots,  Earls,  and  all  my  other  faithful  subjects,  have  or- 
dained," &c.  Rapin  observes  that  this  authority  is  of  great  force, 
"  because  Canute  came  to  the  crown  by  right  of  conquest,  and  conse- 
quently it  is  not  at  all  probable  he  would  have  sought  the  concurrence 
of  the  estates  had  he  not  found  it  customary  so  to  do." — Ed. 

Parliaments  were  called  by  the  kings  nearly  altogether  for  the  pur- 
pose of  sanctioning  taxation.  The  making  of  laws,  until  after  the  ac- 
cession of  the  Tudors,  appears  to  have  engaged  little  of  the  time  of 
parliament ;  and  the  sovereign  seemed  to  arrogate  the  power  of  origi- 
nating as  well  as  of  granting  laws.  In  the  charter  of  Henry  III.  it  is 
set  forth  that  the  king  of  his  "  free  will  gave  and  granted :"  "  It  is 
provided  by  the  King,  our  lord,  and  his  Justices;"  "The  King  and 
his  Justices  of  the  Bench,"  &c. — Ed. 

The  first  writs  upon  record  are  of  the  49th  year  of  Henry  II.,  to 
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CHAPTER  V. 

OF  THE  EXECUTIVE  POWEK. 

When  the  parliament  is  prorogued  or  dissolved,  it  ceases  to 
exist ;  but  its  laws  continue  still  to  be  in  lorce :  the  king 
remains  charged  with  the  execution  of  them,  and  is  supplied 
with  the  necessary  power  for  that  purpose. 

summon  knights  of  the  shire  to  parliament ;  and  at  the  same  time  the 
cities  and  boroughs  were  written  and  required  to  send  members.  In  the 
52d  of  Henry  III.  mention  is  made  of  the  king  "  calling  the  more  discreet 
men  of  the  realm  as  well  of  the  higher  as  of  the  lower  estate." — Ed. 

In  the  3rd  of  Edward  I.  the  great  council  of  the  nation  is  called  the 
Parliament,  and  the  statutes  of  that  year  are  by  the  assent  of  the  "Arch- 
bishops, Bishops,  Abbots,  Earls,  and  Barons,  and  all  the  commonalty 
of  the  realm." — See  Puff  head's  Preface  to  the  Statutes  at  Large ;  Black- 
stone's  Commentaries,  B.  i.  c.  2  and  8,  B.  ii.  c.  5,  B.  iv.  c.  33  ;  Lyttle- 
ton's  History  of  England ;  The  38//j  of  Henry  III. — Ed. 

But  the  commonalty  above  mentioned  were  a  small  minority  com- 
pared with  the  number  of  the  population  in  a  slavish  condition,  called 
Servii,  Villanii,  Bordarii,  and  a  few  soccage  tenants  of  poor  and  trifling 
possessions. — See  Dalrymple  on  Feudal  Property,  p.  262. — Ed. 

The  Crusades  were  the  first  cause  of  the  decline  of  the  feudal  system. 
Henry  II.  gave  permission  to  the  barons  who  were  involved  in  debt  to 
sell  their  possessions ;  but  it  was  not  until  tho  confiscation  of  the 
property  of  the  monasteries  by  Henry  VIII.  that  the  commonalty  ac- 
quired such  landed  property  as  enabled  them  afterwards  to  exercise 
authority  in  the  House  of  Commons. — Ed. 

According  to  an  authority  quoted  by  Brady,  the  citizens,  burgesses, 
and  tenants  in  ancient  demesne,  first  consulted  together  apart  from  the 
barons  and  prelates  in  the  34th  of  Edward  I.  The  statute  of  Quia 
Emptores,  18th  of  Edward  I.,  greatly  increased  the  number  of  tenants 
in  capite :  for  it  enacted  that  on  the  dismemberment  of  a  fief  lie  must  hold 
of  the  chief  lord  of  the  fee,  and  when  the  vendor  held  a  fief  of  the  crown 
the  purchaser  became  tenant  in  capite  to  the  king.— Ed. 

Even  with  respect  to  peers,  until  Richard  II.  conferred  the  dignity 
of  baron  by  letters  patent,  no  other  barons  but  such  as  were  summoned 
by  writ  in  virtue  of  the  tenure  of  their  land  and  baronies  were  pos- 
sessed of  seats  in  parliament. — Sec  Dalrymple's  Feudal  Property. — Ed. 

The  Statutes  were  not  regularly  drawn  up  by  the  Estates  of  Parlia- 
ment, and  read  regularly  a  certain  number  of  times  before  they  were 
passed,  but  each  house  or  estate  drew  up  resolutions  in  a  series  of 

f>etitions,  praying  the  king  to  give  them  satisfaction  for  what  they 
lumbly  demanded  of  him.  Such  articles  in  those  petitions  as  were 
approved  of  and  assented  to  by  the  king  were  afterwards  in  a  reduced 
form  drawn  up  as  statutes  by  the  king's  lawyers  and  councillors,  and 
published  under  the  sole  authority  of  the  Crown.     But,  as  those  statutes 
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It  is,  however,  to  be  observed,  that  though,  in  his  po- 
litical capacity  of  one  of  the  constituent  parts  of  the  parlia- 
ment (that  is,  with  regard  to  the  share  allotted  to  him  in  the 
legislative  authority),  the  king  is  undoubtedly  sovereign, 
and  only  needs  allege  his  will  when  he  gives  or  refuses  his 
assent  to  the  bills  presented  to  him ;  yet,  in  the  exercise  of 
his  powers  of  government,  he  is  no  more  than  a  magistrate ; 
and  the  laws,  whether  those  that  existed  before  him,  or 
those  to  which,  by  his  assent,  he  has  given  being,  must 
direct  his  conduct,  and  bind  him  equally  with  his  subjects. 

I.  The  first  prerogative  of  the  king,  in  his  capacity  of 
supreme  magistrate,  has  for  its  object  the  administration  of 
justice. 

1°.  He  is  the  source  of  all  judicial  power  in  the  state :  he 
is  the  chief  of  all  the  courts  of  law,  and  the  judges  are  only 
his  substitutes  :  every  thing  is  transacted  in  his  name ;  the 
judgments  must  be  with  his  seal,  and  are  executed  by  his 
officers. 

2°.  By  a  fiction  of  the  law,  he  is  looked  upon  as  the  uni- 
versal proprietor  of  the  kingdom :  he  is  in  consequence 
deemed  directly  concerned  in  all  offences ;  and,  for  that 
reason,  prosecutions  are  to  be  carried  on  in  his  name  in  the 
courts  of  law. 

3°.  lie  can  pardon  offences,  that  is,  remit  the  punishment 
that  has  been  awarded  in  consequence  of  his  prosecution. 

II.  The  second  prerogative  of  the  king  is  to  be  the 
fountain  of  honour,  that  is,  the  distributor  of  titles  and 
dignities  :  he  creates  the  peers  of  the  realm,  as  well  as  be- 
stows the  different  degrees  of  inferior  nobility.  He  more- 
over disposes  of  the  different  offices,  either  in  the  courts  of 
law,  or  elsewhere. 

III.  The  king  is  the  superintendent  of  commerce  :*  he 

were  frequently  found  to  be  framed  in  a  different  sense  from  what  was 
originally  intended,  in  consequence  the  bills  were  drawn  up,  in  the  reign  of 
Henry  V.,  by  the  judges,  much  in  the  same  way  as  bills  were  prepared 
by  those  very  irresponsible  ministers,  the  Lords  of  the  Articles  in  Scot- 
land, and  presented  by  them  to  tho  old  Scottish  parliaments. — Ed. 

Bills  in  the  form  of  acts,  according  to  modern  form,  were  introduced 
into  Parliament  in  the  reign  of  Henry  VI. — Blackstone's  Commen- 
taries,  B.  i.  c.  11. — See  Supplementary  Illustrations,  No.  2. — Ed. 

*  That  the  sovereign  is  the  superintendent  of  commerce  is  rather  a 
fiction  than  a  reality.     It  is  true  that  treaties  of  commerce  and  navi- 
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has  the  prerogative  of  regulating  weights  and  measures  ; 
he  alone  can  coin  money,  and  can  give  a  currency  to  foreign 
coin. 

IV.  He  is  the  supreme  head  of  the  church.  In  this  ca- 
pacity he  appoints  the  bishops,  and  the  two  archbishops ; 
and  he  alone  can  convene  the  assembly  of  the  clergy.  This 
assembly  is  formed  in  England,  on  the  model  of  the  parlia- 
ment :  the  bishops  form  the  upper  house :  deputies  from 
the  dioceses,  and  from  the  several  chapters,  form  the  lower 
house  :  the  assent  of  the  king  is  likewise  necessary  to  the 
validity  of  their  acts,  or  canons  ;  and  the  king  can  prorogue, 
or  dissolve,  the  Convocation. 

gatioti  have  always  been  and  still  continue  to  be  in  the  name  of  the 
sovereign,  and  negotiated  by  her  ambassadors  and  ministers.  But  no  one 
provision  in  those  treaties  can  be  repugnant  to  acts  of  parliament ;  and 
especially  the  navigation  act,  although  many  of  its  provisions  have 
lately  been  abolished  ;  nor  to  the  customs  laws,  nor  especially  to  the 
duties  upon  either  imports  or  exports  as  established  by  acts  of 
parliament. — Ed. 

It  is  true  that  at  one  period  even  the  great  lawyers  allowed  the 
crown  almost  arbitrary  authority  in  imposing  duties  upon  articles  which 
came  in  or  went  forth  from  the  kingdom.  Bacon,  in  the  edition  of  his 
works  in  4to.,  p.  504,  assures  us,  "  1st.  The  king  may  constrain  the 
person  of  his  subjects  not  to  go  out  of  the  realm.  2nd.  The  king  may 
forbid  the  exportation  of  any  commodities  out  of  the  realm.  3rd.  The 
king  may  forbid  the  importation  of  any  commodities  into  this  realm. 
4th.  The  king  may  set  a  reasonable  impost  upon  any  foreign  wares 
that  come  into  the  realm,  and  so  of  native  wares  that  go  out  of  the 
realm."— E>l. 

The  law  being  thus  understood  by  the  Crown  lawyers,  the  colonial 
charters  of  that  reign  were  drawn  in  conformity  to  their  judgment. 
We  now  perceive  the  reason  why  there  were  inserted  in  every  patent  "  a 
license  to  emigrate,  a  permission  to  export  merchandises,  an  exemption 
from  imports  during  a  limited  term,"  and  in  the  same  manner  of  similar 
provisions,  which  were  framed  according  to  the  prevailing  notions  of  the 
times.  It  is  curious  to  remark  that  it  should  seem, not  onlyirom  the  passage 
before  cited,  but  from  the  argument  of  Bacon  in  the  House  of  Com- 
mons in  support  of  the  same  doctrines,  there  once  existed,  in  the  law 
of  England,  a  principle,  perhaps  a  practice,  analogous  to  the  taxation 
of  the  old  colonies  long  arrogated  by  the  Crown,  since  he  contended 
that  the  king  might  establish  an  impost  on  exports  and  imports,  though 
he  admitted  that  the  prerogative  could  not  impose  a  domestic  tax  on 
lands,  or  polls,  or  property. — Ed. 

Among  the  first  grievances  in  America  w  is  the  mischievous  inter- 
ference of  James  the  First  with  the  importation  of  tobacco,  and  lettii  g 
the  duties  to  the  farmers  of  the  customs. — Ed. 
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V.  He  is,  in  right  of  his  crown,  the  generalissimo  of  all 
sea  or  land  forces  whatever;  he  alone  can  levy  troops, 
equip  fleets,  build  fortresses,  and  fill  all  the  posts  in  them. 

VI.  He  is,  with  regard  to  foreign  nations,  the  repre- 
sentative and  the  depository  of  all  the  power  and  collective 
majesty  of  the  nation  ;  he  sends  and  receives  ambassadors  ; 
he  contracts  alliances  ;  and  has  the  prerogative  of  declaring 
war,  and  of  making  peace,  on  whatever  conditions  he  thinks 
proper. 

VII.  In  fine,  what  seems  to  carry  so  many  powers  to 
the  height,  is,  its  being  a  fundamental  maxim,  that  the 
kino  can  do  no  wrong  :  which  does  not  signify,  however, 
that  the  king  has  not  the  po\\  er  of  doing  ill,  or,  as  it  was 
pretended  by  certain  persons  in  former  times,  that  every 
thing  he  did  was  lawful ;  but  only  that  he  is  above  the  reach 
of  all  courts  of  law  whatever,  and  that  his  person  is  sacred 
and  inviolable.* 


*  The  Revolution  of  1688  settled  the  prerogatives  of  the  Crown  on 
the  one  hand,  and  the  legislative  powers  of  the  House  of  Commons, 
although  the  levying  of  taxes  has  been  clearly  defined  by  previous  Acts 
of  Parliament,  from  the  Magna  Chart  a  downwards.  The  fallacies  of  Sir 
Robert  Filmer  and  the  advocates  of  passive  obedience  and  non-resist- 
ance were  abolished  for  ever,  and  the  authority  of  the  Sovereign  ha9 
since  been  founded  on  incontestable  principles,  and, — as  observed  by 
Bolingbroke,  in  his  Idea  of  a  Patriot-King, — "  on  fairer  deductions 
from  them  than  on  the  chimeras  of  madmen,  or,  what  has  been  more 
common,  the  sophisms  of  knaves.  A  human  right,  that  cannot  be  con- 
troverted, is  preierable,  surely,  to  a  pretended  divine  right,  which  every 
man  must  believe  implicitly,  as  few  will  do,  or  not  believe  at  all. 
Princes  usually  commit  crimes  and  errors  from  having  received  a  false 
education,  and  from  being  influenced  by  unworthy  favourites  or  un- 
principled ministers.  Louis  XIV.  was  a  remarkable  example  of  acting 
upon  an  education  which  made  him  consider  the  kingdom  and  his 
subjects  as  his  property.  Charles  I.  was  another.  The  good  of  the 
people  ought  to  be  the  legitimate  and  true  end  of  government.  The 
greatest  good  which  people  can  enjoy  is  liberty  without  anarchy.  Rulers 
are  appointed  for  this  end  ;  and  a  patriot-king  will  consider  the  consti- 
tution as  two  tables,  containing  the  ride  of  his  government  and  the 
measure  of  his  subjects'  obedience;  or  as  one  system  composed  of  dif- 
ferent parts  and  power,  but  all  duly  proportioned  to  one  another,  and 
conspiring  by  their  harmony  to  the  perfection  of  the  whole.  He  will 
make  one,  and  but  one,  distinction  between  his  rights  and  those  of  his 
people:  he  will  look  on  his  to  be  a  trust  and  theirs  a  property.  He 
will  discern  that  he  can  have  a  right  to  no  more  than  is  trusted  to  hnu 
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CHAPTEE  VI. 

THE  BOUNDABEES   WHICH   THE    CONSTITUTION    HAS    SET    TO    THE   BOTAL 
PBEKOGATIVE. 

In  reading  the  foregoing  enumeration  of  the  powers  with 
which  the  laws  of  England  have  entrusted  the  king,  we  are 

by  the  constitution  ;  and  that  his  people,  who  had  an  original  right  to 
the  whole  by  the  law  of  nature,  can  have  the  whole  indefeasible  right  to 
any  part ;  and  really  have  such  a  right  to  that  part  which  they  have 
reserved  to  themselves.  In  fine,  the  constitution  will  be  reverenced  by 
him  as  the  law  of  God  and  of  man  :  the  force  of  which  binds  the  king 
as  much  as  the  meanest  subject ;  and  the  reason  of  which  binds  much 
more.  A  patriot-king  is  the  most  powerful  of  all  reformers  ;  for  he  is 
himself  a  sort  of  standing  miracle,  so  rarely  seen  and  so  little  under- 
stood, that  the  sure  effects  of  his  appearance  will  be  admiration  and  love 
in  every  honest  breast,  confusion  and  terror  to  every  guilty  conscience, 
but  submission  and  resignation  in  all.  A  new  people  will  seem  to  arise 
with  a  new  king." — Ed. 

But  the  same  sagacious  writer  does  not  pass  over  the  dangers  to 
which  a  sovereign  is  exposed  by  the  bad  company  which  it  is  difficult  to 
prevent  appearing  at  Court,  consisting  of  persons  "  too  low  to  be  much 
regarded,  and  too  high  to  be  quite  neglected, — the  lumber,"  aa  he  calls 
them,  "  of  every  administration — the  furniture  of  every  Court.  These 
gilt  carved  things  are  seldom  answerable  for  more  than  the  men  on  a 
chess-board,  who  are  moved  about  at  will,  and  on  whom  the  conduct  of 
the  game  is  not  to  be  charged.  Some  of  these  every  prince  must  have 
about  him.  The  pageantry  of  a  Court  requires  that  he  should  ;  and  this 
pageantry,  like  many  other  despicable  things,  ought  not  to  be  laid  aside. 
But  as  much  sameness  as  there  may  appear  in  the  characters  of  this  sort 
of  men,  there  is  one  distinction  that  will  be  made  whenever  a  good 
prince  succeeds  to  the  throne  after  an  iniquitous  administration :  the 
distinction  I  mean  is,  between  those  who  have  affected  to  dip  themselves 
deeply  in  precedent  iniquities,  and  those  who  have  had  the  virtue  to  keep 
aloof  from  them,  or  the  good  luck  not  to  be  called  to  any  share  in  them. 
And  thus  much  for  the  first  point,  that  of  purging  his  Court." — Ed. 

With  regard  to  those  men  whom  a  sovereign  should  call  to  his  admi- 
nistration, he  says — "  A  good  prince  will  no  more  choose  ill  men  than  a 
wise  prince  will  choose  fools.  Deception  in  one  case  is  more  easy  than 
in  the  other,  because  a  knave  may  be  an  artfid  hypocrite,  whereas  a  silly 
fellow  can  never  impose  himself  for  a  man  of  sense.  But  in  a  country 
like  ours,"  he  observes,  "  an  ordinary  degree  of  discernment  will  prevent 
deceptions  in  making  such  appointments.  The  reason  is,  because  every 
man  here  who  stands  forward  enough  in  rank  and  reputation  to  be 
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at  a  loss  to  reconcile  them  with  the  idea  of  a  monarchy, 
which,  we  are  told,  is  limited.  The  king  not  only  unites 
in  himself  all  the  branches  of  the  executive  power  ;  he  not 
only  disposes,  without  control,  of  the  whole  military  power 
in  the  state ;  but  he  is,  moreover,  it  seems,  master  of  the 
law  itself,  since  he  calls  up  and  dismisses,  at  his  will,  the 
legislative  bodies.  We  find  him,  therefore,  at  first  sight, 
invested  with  all  the  prerogatives  that  ever  were  claimed  by 
the  most  absolute  monarchs ;  and  we  are  at  a  loss  to  find 
that  liberty  which  the  English  seem  so  confident  they  possess. 
But  the  representatives  of  the  people  still  have, — and  that 
is  saying  enough, — they  still  have  in  their  hands,  now  that 
the  constitution  is  fully  established,  the  same  powerful  wea- 
pon which  enabled  their  ancestors  to  establish  it.  It  is  still 
from  their  liberality  alone  that  the  king  can  obtain  sub- 
sidies ;  and  in  these  days,  when  everything  is  rated  by 
pecuniary  estimation, — when  gold  is  become  the  great  mov- 
ing spring  of  affairs, — it  may  be  safely  affirmed,  that  he  who 
depends  on  the  will  of  other  men,  with  regard  to  so  impor- 
tant an  article,  is  (whatever  his  power  may  be  in  other 
respects)  in  a  state  of  real  dependence.* 

called  to  the  councils  of  the  king,  must  have  given  proof  beforehand  of 
his  patriotism,  as  well  as  of  his  capacity,  if  he  has  either,  sufficient  to 
determme  his  general  character. — Ed. 

"  Of  all  men,  sovereigns  should  endeavour  to  avoid  appointing  cun- 
ning persons.  Cunning,"  says  Bolingbroke,  "  is  left-handed  or  crooked 
wisdom.  A  cunning  man  knows  how  to  pack  the  cards,  a  wise  man 
how  to  play  the  game  better.  But  a  wise  man  could  not  play  the  game 
without  knowing  it ;  nor  administer  the  affairs  of  the  state  without 
sagacity,  knowledge,  and  judgment." — Ed. 

Bolingbroke's  advice  is  admirable : — "  To  espouse  no  party,  but  to 
govern  like  the  common  father  of  his  people,  is  so  essential  to  the  cha- 
racter of  a  patriot  king,  that  he  who  does  otherwise  forfeits  the  title. 
It  is  the  pecidiar  privilege  and  glory  of  this  character,  that  princes  who 
maintain  it,  and  they  alone,  are  so  far  from  the  necessity,  that  they  are 
not  exposed  to  the  temptation  of  governing  by  a  party,  which  must 
always  end  in  the  government  of  a  faction  ;  the  faction  of  a  prince  if  he 
has  ability,  the  faction  of  his  ministers  if  he  has  not ;  and  either  one  way 
or  other  in  the  oppression  of  the  people." — Idea  of  a  Patriot  King. — Ed. 

*  This  was  not,  in  practice,  the  case  when  Be  Lolme  wrote.  The 
Commons  were  not  by  any  means  the  representatives  of  the  people,— two- 
thirds  were  nominees  ;  and  the  Commons  voted  all  supplies  demanded 
by  the  ministry.  At  an  early  period,  when  they  impeached  Lord 
Latimer  in  the  reign  of  Edward  III.  for  high  treason,  the  Common3 

F 
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This  is  the  case  of  the  king  of  England.  He  has,  in  that 
capacity,  and  without  the  grant  of  his  people,  scarcely  any 
revenue.  A  few  hereditary  duties  on  the  exportation  of 
wool,  which  (since  the  establishment  of  manufactures)  are 
become  tacitly  extinguished ;  a  branch  of  the  excise,  which, 
under  Charles  the  Second,  was  annexed  to  the  Crown  as  an 
indemnification  for  the  military  services  it  gave  up,  and 
which  under  George  the  First,  [Second]  was  fixed  at  seven 
thousand  pounds ;  a  duty  of  two  shillings  on  every  ton  of  wine 
imported  ;  the  wrecks  of  ships  of  which  the  owners  remained 
unknown ;  whales  and  sturgeons  thrown  on  the  coast ; 
swans  swimming  on  public  rivers ,  and  a  few  other  feudal 
relics,  now  compose  the  whole  appropriated  revenue  of  the 
king,  and  are  all  that  remain  of  the  ancient  inheritance  of 
the  Crown.* 

The  king  of  England,  therefore,  has  the   prerogative  of 

had  acquired  both  authority  and  weight,  which,  although  often  in  abeyance, 
especially  under  the  Tudors,  reappeared  and  afterwards  exercised  func- 
tions that  were  founded  on  the  laws  of  Edward  I.  and  which  ought  legally 
to  have  enabled  them  to  have  prevented  all  the  arbitrary  and  unjust  acts 
of  the  sovereigns  from  the  reign  of  Edward  III.  to  the  reign  of  George  III. 
But  the  kings  and  then*  ministers  not  only  managed  by  corruption  or 
by  intimidation  to  make  false  elections,  but  they  soon  learned  to  make  the 
knights  of  the  shires  and  the  burgesses  subservient  to  the  royal  will. — Ed. 

Down  to  the  period  of  the  reformation,  and  even  until  the  abdication 
of  James  II.,  the  kings  arrogated  and  acted  upon  maxims  of  high  royal 
prerogatives  ;  the  aristocracy  stood  on  their  vested  hereditary  privileges  ; 
the  ecclesiastics  claimed  assumptions  which  defied  all  civil  government, 
and  all  laws  but  their  canon ;  and  the  Commons  alone,  who  were  not 
corrupted  or  falsely  returned  to  Parliament,  asserted  the  natural  rights 
of  civil  and  political  justice,  of  intellectual  and  religious  freedom. — Ed. 

The  people,  for  whom  all  government  ought  justly  to  be  instituted, 
being  less  instructed,  more  numerous,  but  not  united,  and  ignorant  of 
their  strength  and  numbers,  were  held  in  bondage  and  in  poverty  :  they 
were  in  reality  the  slaves  of  the  three  other  powers.  In  an  age  of  super- 
stition, the  church,  not  Christianity,  was  triumphant.  When  the  king 
was  feeble,  the  aristocracy  were  turbulent  and  in  the  ascendant ;  when 
the  king  was  a  man  of  strong  will,  clear  sagacity,  powerful  intellect,  and 
undoubted  bravery,  the  monarchy  was  paramount. — Ed. 

It  is  fortunate  that  the  Crown  has  the  power  to  hold  the  meetings  of 
the  Clergy  in  convocation  in  abeyance  ;  for  were  they,  in  the  present  state 
of  religious  feeling,  and  considering  the  great  number  of  her  Majesty's 
subjects  who  are  dissenters,  to  assemble  as  a  legislative  or  working  con- 
vocation, we  believe  their  meetings  in  that  capacity  would  be  attended 
with  dangerous  consequences. — Ed. 

*  These  hereditary  and  undignified  revenues  have  all  been  abolished, 
and  an  ample  civil  list  voted  for  life  at  the  beginning  of  each  reign. — Ed. 
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commanding  armies  and  equipping  fleets  ;  but  without  the 
concurrence  of  his  parliament  he  cannot  maintain  them. 
He  can  bestow  places  and  employments ;  but  without  his 
parliaments  he  cannot  pay  for  the  salaries  attending  on  them. 
He  can  declare  war ;  but  without  his  parliament  it  is  im- 
possible for  him  to  carry  it  on.  In  a  word,  the  royal 
prerogative,  destitute  as  it  is  of  the  power  of  imposing  taxes, 
is  like  a  vast  body,  which  cannot  of  itself  accomplish  its 
motions :  or,  if  you  please,  it  is  like  a  ship  completely 
equipped,  but  from  which  the  parliament  can  at  pleasure 
draw  off  the  water,  and  leave  it  aground, — and  also  set  it 
afloat  again,  by  granting  subsidies. 

And  indeed  we  see,  that  since  the  establishment  of  this 
right  of  the  representatives  of  the  people  to  grant  or  refuse 
subsidies  to  the  crown,  their  other  privileges  have  been  con- 
tinually increasing.  Though  these  representatives  were  not, 
in  the  beginning,  admitted  into  parliament  but  upon  the 
most  disadvantageous  terms,  yet  they  soon  found  means,  by 
joining  petitions  to  their  money-bills,  to  have  a  share  in 
framing  those  laws  by  which  they  were  in  future  to  be 
governed :  and  this  method  of  proceeding,  which  at  first  was 
only  tolerated  by  the  king,  they  afterwards  converted  into 
an  express  right,  by  declaring,  under  Henry  the  Fourth, 
that  they  would  not  thenceforward  come  to  any  resolutions 
with  regard  to  subsidies,  before  the  king  had  given  a  precise 
answer  to  their  petitions. 

In  subsequent  times  we  see  the  Commons  constantly  suc- 
cessful, by  their  exertion  of  the  same  privileges,  in  their 
endeavours  to  lop  off  the  despotic  powers  which  still  made  a 
part  of  the  regal  prerogative.  Whenever  abuses  of  power 
had  taken  place,  which  they  were  seriously  determined  to 
correct,  they  made  grievances  and  supplies  (to  use  the  ex- 
pression of  Sir  Thomas  AVentworth)  go  hand  in  hand  together  ; 
which  always  produced  the  redress  of  them.  And  in  general, 
when  a  bill,  in  consequence  of  its  being  judged  by  the 
Commons  essential  to  the  public  welfare,  has  been  joined  by 
them  to  a  money-bill,  it  has  seldem  failed  to  pass  in  that 
agreeable  company.* 

*  In  mentioning  the  forcible  use  which  the  Commons  have  at  times 
made  of  their  power  of  granting  subsidies,  by  joining  provisions  of  a 
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CHAPTEE  TIL 

THE  SAME  SUBJECT  CONTINUED. 

But  this  force  of  the  prerogative  of  the  Commons,  and  the 
facility  with  which  it  may  be  exerted,  however  necessary  for 
the  first  establishment  of  the  constitution,  might  prove  too 
considerable  at  present,  when  it  is  requisite  only  to  support 
it.  There  might  be  the  danger,  that,  if  the  parliament  should 
ever  exert  their  privilege  to  its  full  extent,  the  prince,  reduced 
to  despair,  might  resort  to  fatal  extremities  ;  or  that  the 
constitution,  which  subsists  only  by  virtue  of  its  equilibrium, 
might  in  the  end  be  subverted. 

Indeed,  this  is  a  case  which  the  ^prudence  of  parliament 
has  foreseen.  They  have,  in  this  respect,  imposed  laws  upon 
themselves :  and,  without  touching  the  prerogative  itself, 
they  have  moderated  the  exercise  of  it.  A  custom  has  for  a 
long  time  prevailed,  at  the  beginning  of  every  reign,  and  in 
the  kind  of  overflowing  of  affection  which  takes  place  between 
a  king  and  his  first  parliament,  to  grant  the  king  a  revenue 
for  his  life  :  a  provision  which,  with  respect  to  the  great  ex- 
ertions of  his  power,  does  not  abridge  the  influence  of  the 
Commons,  but  yet  puts  him  in  a  condition  to  support  the 
dignity  of  the  crown,  and  affords  him,  who  is  the  first  magis- 
trate in  the  nation,  that  independence  which  the  laws  insure 
also  to  those  magistrates  who  are  particularly  intrusted  with 
the  administration  of  justice.* 

different  nature  to  bills  that  had  grants  for  their  object,  I  only  mean  to 
show  the  great  efficiency  of  that  power,  which  was  the  subject  of  this 
chapter,  without  pretending  to  say  any  thing  as  to  the  propriety  of  the 
measure.  The  House  of  Lords  have  even  found  it  necessary  (which 
confirms  what  is  said  here)  to  form,  as  it  were,  a  confederacy  among 
themselves,  for  the  security  of  their  legislative  authority,  against  the 
unbounded  use  which  the  Commons  might  make  of  their  power  of 
taxation ;  and  it  has  been  made  a  standing  order  of  their  House,  to 
reject  any  bill  whatsoever  to  which  a  money-bill  has  been  tacked. 

*  The  twelve  judges. — Their  commissions,  winch  in  former  times 
were  often  given  them  durante  bene  placiio,  now  must  always  "  be  made 
qvamdiu  se  bene  ffe'serint,  and  their  salaries  ascertained  ;  but,  upon  an 
address  of  both  Houses,  it  may  be  lawful  to  remove  them." — Stat.  13, 
Will.  III.  c.  2.      In  the  first  year  of  the  reign  of  his  present  [late] 


THE  GRANTING  OP  A  CIVIL  LIST.  69 

This  conduct  of  the  parliament  provides  an  admirable 
remedy  for  the  accidental  disorders  of  the  state.  For  though, 
by  the  wise  distribution  of  the  powers  of  government,  great 
usurpations  are  become  in  a  manner  impracticable,  never- 
theless it  is  impossible  but  that,  in  consequence  of  the  con- 
tinual (though  silent)  efforts  of  the  executive  power  to 
extend  itself,  abuses  will  at  length  slide  in.  But  here  the 
powers,  wisely  kept  in  reserve  by  the  parliament,  afford  the 
means  of  remedying  them.  At  the  end  of  each  reign,  the 
civil  list,  and  consequently  that  kind  of  independence  which 
it  procured,  are  at  an  end.  The  successor  finds  a  throne,  a 
sceptre,  and  a  crown  ;  but  he  finds  neither  power,  nor  even 
dignity  ;  and  before  a  real  possession  of  all  these  things  be 
given  him,  the  parliament  may  have  it  in  their  power  to  take 
a  thorough  review  of  the  state,  as  well  as  correct  the  several 
abuses  that  may  have  crept  in  during  the  preceding  reign  ; 
and  thus  the  constitution  may  be  brought  back  to  its  first 
principles.* 

England,  therefore,  by  this  mean,  enjoys  one  very  great 
advantage, — one  that  all  free  states  have  sought  to  procure 
for  themselves ;  I  mean  that  of  a  periodical  reformation. 
But  the  expedients  which  legislators  have  contrived  for  this 
purpose  in  other  countries,  have  always,  when  attempted  to 
be  carried  into  practice,  been  found  to  be  productive  of  very 
disadvantageous  consequences.  Those  laws  which  were 
made  in  Borne,  to  restore  that  equality  which  is  the  essence 
of  a  democratical  government,  were  always  found  impracti- 
cable :  the  attempt  alone  endangered  the  overthrow  of  the 
republic;  and  the  expedient  which  the  Florentines  called 
ripigliar  il  stato  proved  nowise  happier  in  its  consequences. 
This  was  because  all  those  different  remedies  were  destroyed 
beforehand,  by  the  very  evils  they  were  meant  to  cure  ;  and 
the  greater  the  abuses  were,  the  more  impossible  it  was  to 
correct  them. 

But  the  mean  of  reformation  which  the  parliament  of 
England  has  taken  care  to  itself,  is  the  more  effectual,  as  it 

majesty,  it  was  moreover  enacted,  that  the  commissions  of  the  judges 
should  continue  in  force  notwithstanding  the  demise  of  the  king;  which 
has  prevented  their  being  dependent,  with  regard  to  their  continuation 
in  otiice,  on  the  heir  apparent.     [There  are  now  fifteen  judges. — Ed.~\ 
*  See  Supplemental  Illustrations,  2\o.  3. 
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goes  less  directly  to  its  end.  It  does  not  oppose  the  usur- 
pations of  prerogative,  as  it  vrere,  in  front :  it  does  not  en- 
counter it  in  the  middle  of  its  career,  and  in  the  fullest  flight 
of  its  exertion  ;  hut  it  goes  on  in  search  of  it  to  its  source, 
and  to  the  principle  of  its  action.  It  does  not  endeavour 
forcibly  to  overthrow  it ;  it  only  enervates  its  springs. 

What  increases  still  more  the  mildness  of  the  operation, 
is,  that  it  is  only  to  be  applied  to  the  usurpations  themselves, 
and  passes  by  what  would  be  far  more  formidable  to  en- 
counter, the  obstinacy  and  pride  of  the  usurpers. 

Every  thing  is  transacted  with  a  new  sovereign,  who,  till 
then,  has  had  no  share  in  public  affairs,  and  has  taken  no 
step  which  he  may  conceive  himself  bound  in  honour  to 
support.  In  fine,  they  do  not  wrest  from  him  what  the 
good  of  the  state  requires  he  should  give  up ;  he  himself 
makes  the  sacrifice. 

The  truth  of  all  these  observations  is  remarkably  confirmed 
by  the  events  that  followed  the  reign  of  the  two  last  Henrys. 
Every  barrier  that  protected  the  people  against  the  incursions 
of  power  had  been  broken  through.  The  parliament,  in  their 
terror,  had  even  enacted  that  proclamations,  that  is,  the  will 
of  the  king,  should  have  the  force  of  laws  :*  the  constitution 
seemed  really  undone.  Yet,  on  the  first  opportunity 
afforded  by  a  new  reign,  liberty  began  again  to  make  its  ap- 
pearance.f  And  when  the  nation,  at  length  recovered  from 
its  long  supineness,  had,  at  the  accession  of  Charles  the  First, 
another  opportunity  of  a  change  of  sovereign,  that  enormous 
mass  of  abuses,  which  had  been  accumulating,  or  gaining 
strength,  during  five  successive  reigns,  was  removed,  and  the 
ancient  laws  were  restored. 

To  which  add,  that  this  second  reformation,  which  was  so 
extensive  in  its  effects,  and  might  be  called  a  new  creation  of 
the  constitution,  was  accomplished  without  producing  the 
least  convulsion.  Charles  the  First,  in  the  same  manner  as 
Edward  the  Sixth  (or  his  uncle,  the  regent  duke  of  Somerset) 


*  2  Stat.  31  Hen.  VIII.  cap.  8. 

+  The  laws  concerning  treason,  passed  under  Henry  the  Eighth, 
which  Judge  Blackstone  calls  "  an  amazing  heap  of  wild  and  new- 
fangled treasons,"  were,  together  with  the  statute  just  mentioned, 
repealed  in  the  beginning  of  the  reign  of  Edward  VI. 
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had  done  in  former  times,  assented  to  every  regulation  that 
was  passed  ;  and  whatever  reluctance  he  might  at  first  ma- 
nifest, yet  the  Act  called  the  Petition  of  Right  (as  well  as  the 
bill  which  afterwards  completed  the  work)  received  the  royal 
sanction  without  bloodshed. 

It  is  true,  great  misfortunes  followed ;  but  they  were  the 
effects  of  particular  circumstances.  The  nature  and  extent 
of  regal  authority  not  having  been  accurately  defined  during 
the  time  which  preceded  the  reigns  of  the  Tudors,  the  exor- 
bitant power  of  the  princes  of  that  house  had  gradually  in- 
troduced political  prejudices,  of  even  an  extravagant  kind : 
those  prejudices,  having  had  a  hundred  and  fifty  years  to  take 
root,  could  not  be  shaken  off  but  by  a  kind  of  general  con- 
vulsion ;  the  agitation  continued  after  the  action,  and  was 
carried  to  excess  by  the  religious  quarrels  that  arose  at  that 
time. 


CHAPTEE  VIII. 


NEW  EESTBICTIONS. 


The  Commons,  however,  have  not  entirely  relied  on  the  ad- 
vantages of  the  great  prerogative  with  which  the  constitution 
has  intrusted  them. 

Though  this  prerogative  is,  in  a  manner,  out  of  danger  of 
an  immediate  attack,  they  have  nevertheless  shown  at  all 
times  the  greatest  jealousy  on  its  account.  They  never 
suffer,  as  we  have  observed  before,  a  money-bill  to  begin  any 
where  but  with  themselves  ;  and  any  alteration  that  may  be 
made  in  it,  in  the  other  house,  is  sure  to  be  rejected.  If  the 
Commons  had  not  most  strictly  reserved  to  themselves  the 
exercise  of  a  prerogative  on  which  their  very  existence  de- 
pends, the  whole  might  at  length  have  slidden  into  that  other 
body,  which  they  might  have  suffered  to  share  in  it  equally 
with  them.  If  any  other  persons,  besides  the  representatives 
of  the  people,  had  a  right  to  make  an  offer  of  the  produce  of 
the  labour  of  the  people,  the  executive  power  would  soon 
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have  forgetten  that  it  only  exists  for  the  advantage  of  the 
public* 

Besides,  though  this  prerogative  has  of  itself,  we  may 
say,  an  irresistible  efficiency,  the  parliament  has  neglected 
nothing  that  may  increase  it,  or  at  least  the  facility  of  its 
exercise  ;  and  though  they  have  allowed  the  general  prero- 
gatives of  the  sovereign  to  remain  undisputed,  they  have  in 
several  cases  endeavoured  to  restrain  the  use  he  might  make 
of  them,  by  entering  with  him  into  divers  express  and 
solemn  conventions  for  that  purpose.f 

Thus,  the  king  is  indisputably  invested  with  the  exclusive 


*  As  the  Crown  has  the  undisputed  prerogative  of  assenting  to,  and 
dissenting  from,  what  bills  it  thinks  proper,  as  well  as  of  convening, 
proroguing,  and  dissolving  the  Parliament  whenever  it  pleases,  tlie 
latter  have  no  assurance  of  having  a  regard  paid  to  their  bills,  or  even 
of  being  allowed  to  assemble,  but  what  may  result  from  the  need  the 
Crown  stands  in  of  their  assistance :  the  danger,  in  that  respect,  is  even 
greater  for  the  Commons  than  for  the  Lords,  who  enjoy  a  dignity  which 
is  hereditary  as  well  as  inherent  to  their  persons,  and  form  a  permanent 
body  in  the  state ;  whereas  the  Commons  completely  vanish  whenever  a 
dissolution  takes  place :  there  is,  therefore,  no  exaggeration  in  what  has 
been  said  above,  that  their  very  being  depends  on  their  power  of  granting 
subsidies  to  the  Crown. 

Moved  by  these  considerations,  and,  no  doubt,  by  a  sense  of  their 
duty  towards  their  constituents,  to  whom  this  right  of  taxation  origi- 
nally belongs,  the  House  of  Commons  have  at  all  times  been  very  careful 
lest  precedents  should  be  established,  wluch  might,  in  the  most  distant 
manner,  tend  to  weaken  that  right.  Hence  the  warmth,  I  might  say 
the  resentment,  with  which  they  have  always  rejected  even  the  amend- 
ments proposed  by  the  Lords  in  their  money-bills.  The  Lords,  how- 
ever, have  not  given  up  their  pretension  to  make  such  amendments ; 
and  it  is  only  by  the  vigilance  and  constant  predetermination  of  the 
Commons  to  reject  all  alteration  whatever  made  in  their  money-bills, 
without  even  examining  them,  that  this  pretension  of  the  Lords  is 
reduced  to  be  an  useless  and  only  dormant  claim. 

[If  the  alterations,  however,  proposed  by  the  Peers  be  clearly  for  the 
public  good,  the  Commons  will  bring  in  a  new  bill  (by  form  of  cour- 
tesy), embodying  the  proposed  alterations,  and  pass  it  instead  of  the 
original  bill. — Ed.~] 

+  Laws  made  to  bind  such  powers  in  a  state  as  have  no  superior 
power  by  whicli  they  may  be  legally  compelled  to  the  execution  01  them 
(for  instance,  the  Crown,  as  circumstanced  in  England),  are  nothing 
more  than  general  conventions,  or  treaties,  made  with  the  body  of  the 
people. 
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right  of  assembling  parliaments ;  yet  he  must  assemble  one, 
at  least  once  in  three  years  ;  and  this  obligation  on  the  king, 
which  was  insisted  upon  by  the  people  in  very  early  times,* 
has  been  since  confirmed  by  an  act  passed  in  the  sixteenth 
year  of  the  reign  of  Charles  the  Second. 

Moreover,  as  the  most  fatal  consequences  might  ensue,  if 
laws,  which  might  most  materially  affect  public  liberty, 
could  be  enacted  in  parliaments  abruptly  and  imperfectly 
summoned,  it  has  been  established  that  the  writs  for 
assembling  a  parliament  must  be  issued  forty  days  at 
least  before  the  first  meeting  of  it.  Upon  the  same 
principle  it  has  also  been  enacted,  that  the  king  cannot 
abridge  the  term  he  has  once  fixed  for  a  prorogation,  except 
in  the  two  following  cases,  viz.  of  a  rebellion,  or  of  imminent 
danger  of  a  foreign  invasion ;  in  both  which  cases  a  fourteen 
days'  notice  must  be  given.f 

Again,  the  king  is  the  head  of  the  church  ;  but  he  can 
neither  alter  the  established  religion,  or  call  individuals  to 
an  account  for  their  religious  opinions.  J  He  cannot  even 
profess  the  religion  which  the  legislature  has  particularly 
forbidden ;  and  the  prince  who  should  profess  it  is  declared 
incapable  of  inheriting,  possessing,  or  enjoying  the  crown  of 
these  kingdoms.^ 

The  king  is  the  first  magistrate ;  but  he  can  make  no 
change  in  the  maxims  and  forms  consecrated  by  law  or 
custom :  he  cannot  even  influence,  in  any  case  whatever, 
the  decision  of  causes  between  subject  and  subject ;  and 
James  the  First,  assisting  at  the  trial  of  a  cause,  was 
reminded  by  the  judge  that  he  could  deliver  no  opinion.  [| 

*  Parliament  has  taken  care  that  it  shall  meet  every  year,  by  only 
voting  the  Mutiny  Bill  and  the  Supplies  for  one  year. — Ed. 

t  Stat.  30  Geo.  II.  c.  25.     Kepealed. 

%  The  convocation  or  assembly  of  the  clergy,  of  which  the  king  is 
the  head,  can  only  regulate  such  affairs  as  are  merely  ecclesiastical ;  they 
cannot  touch  the  laws,  customs,  and  statutes  of  the  kingdom.  Stat. 
25  Hen.  VIII.  c.  19. 

§  1  Will.  &  M.  stat.  2,  c.  2. 

||  These  principles  have  since  been  made  an  express  article  of  an  act 
of  parliament ;  the  same  which  abolished  the  star-chamber.-*-"  Be  it 
likewise  declared  and  enacted,  by  the  authority  of  this  present  parlia- 
ment, that  neither  his  majesty,  nor  his  privy-council,  have,  or  ought  to 
have,  any  jurisdiction,  power,  or  authority,  to  examine  or  draw  into 
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Lastly,  though  crimes  are  prosecuted  in  his  name,  he  cannot 
refuse  to  lend  it  to  any  particular  persons  who  have  com- 
plaints to  prefer. 

The  king  has  the  privilege  of  coining  money ;  but  he 
cannot  alter  the  standard. 

The  king  has  the  power  of  pardoning  offenders  ;  but  he 
cannot  exempt  them  from  making  a  compensation  to  the 
parties  injured.  It  is  even  established  by  law,  that,  in  a 
case  of  murder,  the  widow,  or  next  heir,  shall  have  a  right 
to  prosecute  the  murderer  ;  and  the  king's  pardon,  whether 
it  preceded  the  sentence  passed  in  consequence  of  such 
prosecution,  or  whether  it  be  granted  after  it,  cannot  have 
any  effect.* 

The  king  has  the  military  power ;  but  still,  with  respect 
to  this,  he  is  not  absolute.  It  is  true  in  regard  to  the  sea- 
forces,  as  there  is  in  them  this  very  great  advantage,  that 
they  cannot  be  turned  against  the  liberty  of  the  nation  :  at 
the  same  time  that  they  are  the  surest  bulwark  of  the  island, 
the  king  may  keep  them  as  he  thinks  proper  ;  and  in  this 
respect  he  lies  only  under  the  general  restraint  of  applying 
to  parliament  for  obtaining  the  means  of  doing  it.  But  in 
regard  to  land-forces,  as  they  may  become  an  immediate 
weapon  in  the  hands  of  power  for  throwing  down  all  the 
barriers  of  public  liberty,  the  king  cannot  raise  them  with- 
out the  consent  of  parliament.  The  guards  of  Charles  the 
Second  were  declared  anti-constitutional ;  and  James's 
army  was  one  of  the  causes  of  his  being  dethroned,  t 

In  these  times,  however,  when  it  is  become  a  custom  with 
princes  to  keep  those  numerous  armies,  which  serve  as  a 
pretext  and  means  of  oppressing  the  people,  a  state  that 

question,  determine,  or  dispose  of,  the  lands,  tenements,  goods,  or 
chattels,  of  any  of  the  subjects  of  this  kingdom."  Stat.  16  Ch.  I. 
cap.  10,  §  10. 

*  The  method  of  prosecution  mentioned  here  is  called  an  appeal :  it 
must  be  sued  within  a  year  and  a  day  after  the  commission  of  the 
crime. 

[The  right  of  appeal  has  been  lately  abrogated  by  act  of  parliament, 
59  Geo.  III.  c.  46.— .Etf.] 

t  The  seamen  are  now,  as  well  as  their  wages,  voted  annually,  exactly 
the  same  as  the  army.  A  new  sanction  was  given  to  the  above  restric- 
tion in  the  sixth  article  of  the  Bill  of  Rights.  "  A  standing  army, 
without  the  consent  of  parliament,  is  against  law." 
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would  maintain  its  independence  is  obliged,  in  a  great 
measure,  to  do  the  same.  The  parliament  has  therefore 
thought  proper  to  establish  a  standing  body  of  troops 
(amounting  to  about  thirty  thousand  men),  of  which  the 
king  has  the  command. 

But  this  army  is  only  established  for  one  year ;  at  the  end 
of  that  term  it  is  (unless  re-established)  to  be  ipso  facto 
disbanded;  and  as  the  question,  which  then  lies  before 
parliament,  is  not,  whether  the  army  shall  be  dissolved,  but 
whether  it  shall  be  established  anew,  as  if  it  had  never 
existed,  any  one  of  the  three  branches  of  the  legislature 
may,  by  its  dissent,  hinder  its  continuance. 

Besides,  the  funds  for  the  payment  of  these  troops  are  to 
be  paid  by  taxes  that  are  not  established  for  more  than  one 
year  :*  and  it  becomes  likewise  necessary,  at  the  end  of  this 
term,  again  to  establish  them.f  In  a  word,  this  instrument 
of  defence,  which  the  circumstances  of  modern  times  have 
caused  to  be  judged  necessary,  being  capable,  on  the  other 
hand,  of  being  applied  to  the  most  dangerous  purposes,  has 
been  joined  to  the  state  by  only  a  slender  thread,  the  knot 
of  which  may  be  slipped  on  the  first  appearance  of  danger.  J 

*  The  land-tax  and  malt-tax,  both  have  since,  as  well  as  the  sugar 
duties,  been  made  perpetual,  or  at  least  until  altered  by  parliament. — Ed. 

t  It  is  also  necessary  that  the  parliament,  when  it  renews  the  act 
against  mutiny,  should  authorise  the  different  courts-martial  to  punish 
military  offences  and  desertion.  It  can  therefore  refuse  the  king  even 
the  necessary  power  of  military  discipline. 

X  To  these  laws,  or  rather  conventions,  between  king  and  people,  I 
will  add  the  oath  which  the  king  takes  at  his  coronation ;  a  compact 
which,  if  it  cannot  have  the  same  precision  as  the  laws  above  mentioned, 
yet,  in  a  manner,  comprehends  them  all,  and  lias  the  farther  advantage 
of  being  declared  with  more  solemnity. 

The  archbishop  or  bishop  shall  say,  "  Will  you  solemnly  promise  and 
swear  to  govern  the  people  of  this  kingdom  of  England,  and  the 
dominions  thereto  belonging,  according  to  the  statutes  of  parliament 
agreed  on,  and  the  laws  and  customs  of  the  same?" — The  king  or  queen 
shall  say,  "  I  solemnly  promise  so  to  do." 

Archbishop  or  bishop. — "  Will  you,  to  your  power,  cause  law  and 
justice,  in  mercy,  to  be  executed  in  all  your  judgments  ?" — King  or 
queen.      "  I  will." 

Archbishop  or  bishop. — "  Will  you,  to  the  utmost  of  your  power, 
maintain  the  laws  of  God,  the  true  profession  of  the  gospel,  and  the 
protestant  reformed  religion  established  by  the  law  ?  and  will  you  pre- 
serve unto  the  bishops  and  clergy  of  this  realm,  and  to  the  churches 
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But  these  laws,  which  limit  the  king's  authority,  would 
not,  of  themselves,  have  been  sufficient.  As  they  are,  after 
all,  only  intellectual  barriers,  which  the  king  might  not  at 
all  times  respect ;  as  the  check  which  the  Commons  have  on 
his  proceedings,  by  a  refusal  of  subsidies,  affects  too  much 
the  whole  state  to  be  exerted  on  every  particular  abuse  of 
his  power ;  and  lastly,  as  even  this  check  might  in  some 
degree  be  eluded,  either  by  breaking  the  promises  which 
have  procurred  subsidies,  or  by  applying  them  to  uses 
different  from  those  for  which  they  were  appointed ;  the 
constitution  has  besides  supplied  the  Commons  with  the 
means  of  immediate  opposition  to  the  misconduct  of  govern- 
ment, by  giving  them  a  right  to  impeach  the  ministers. 

It  is  true,  the  king  himself  cannot  be  arraigned  before 
judges  ;  because  if  there  were  any  that  could  pass  sentence 
upon  him,  it  would  be  they,  and  not  he,  who  must  finally 
possess  the  executive  power ;  but,  on  the  other  hand,  the 
king  cannot  act  without  ministers  ;  it  is  therefore  those 
ministers, — that  is,  those  indispensable  instruments, — whom 
they  attack. 

If,  for  example,  the  public  money  has  been  employed  in  a 
manner  contrary  to  the  declared  intention  of  those  who 
granted  it,  an  impeachment  may  be  brought  against  those 
who  bad  the  management  of  it.  If  any  abuse  of  power  is 
committed,  or  in  general  anything  done  contrary  to  the 
public  weal,  they  prosecute  those  who  have  been  either  the 
instruments  or  the  advisers  of  the  measure.* 

But  who  shall  be  the  judges  to  decide  in  such  a  cause  ? 
What  tribunal  will  flatter  itself  that  it  can  give  an  impar- 
tial decision,  when  it  shall  see,  appearing  at  its  bar,  the 
government  itself  as  the  accused,  and  the  representatives  of 
the  people  as  the  accusers  ? 

committed  to  their  charge,  all  such  rights  and  privileges  as  by  law  do 
or  shall  appertain  unto  them,  or  any  of  them  ?" — King  or  queen.  "All 
this  I  promise  to  do." 

After  this,  the  king  or  queen,  laying  his  or  her  hand  upon  the  holy  gospels, 
sJutll  say,  The  tilings  which  I  have  here  before  promised  I  will  perform 
and  keep  :  So  help  me  God  !" and  then  shall  kiss  the  look. 

*  It  was  upon  these  principles  that  the  Commons,  in  the  beginning 
of  the  eighteenth  century,  impeached  the  Earl  of  Orford,  who  had 
advised  the  treaty  of  partition,  and  the  Lord  Chancellor  Somers,  who 
had  alibied  the  great  seal  to  it. 
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It  is  before  the  House  of  Peers  that  the  law  has  directed 
the  Commons  to  carry  their  accusation ;  that  is,  before 
judges,  whose  dignity,  on  the  one  hand,  renders  them  inde- 
pendent, and  who,  on  the  other,  have  a  great  honour  to 
support  in  that  awful  function,  where  they  have  all  the 
nation  for  spectators  of  their  conduct. 

When  the  impeachment  is  brought  to  the  Lords,  they 
commonly  order  the  person  accused  to  be  imprisoned.  On 
the  day  appointed,  the  deputies  of  the  House  of  Commons, 
with  the  person  impeached,  make  their  appearance :  the 
impeachment  is  read  in  his  presence ;  counsel  are  allowed 
him,  as  well  as  time  to  prepare  for  his  defence  ;  and,  at  the 
expiration  of  this  term,  the  trial  goes  on  from  day  to  day, 
with  open  doors,  and  everything  is  communicated  in  print 
to  the  public. 

But  whatever  advantage  the  law  grants  to  the  person 
impeached  for  his  justification,  it  is  from  the  intrinsic  merits 
of  his  conduct  that  he  must  draw  his  arguments  and  proofs. 
It  would  be  of  no  service  to  him,  in  order  to  justify  a 
criminal  conduct,  to  allege  the  commands  of  the  sovereign ; 
or,  pleading  guilty  with  respect  to  the  measures  imputed  to 
him,  to  produce  the  royal  pardon.*  It  is  against  the  admi- 
nistration itself  that  the  impeachment  is  carried  on ;  it 
should  therefore  by  no  means  interfere  :  the  king  can  neither 
stop  nor  suspend  its  course,  but  is  forced  to  behold,  as  an 
inactive  spectator,  the  discovery  of  the  share  which  he  may 
himself  have  had  in  the  illegal  proceedings  of  his  servants, 
and  to  hear  his  own  sentence  in  the  condemnation  of  his 
ministers. 

*  This  point,  in  ancient  times,  was  far  from  being  clearly  settled.  In 
the  year  1678,  the  Commons  having  impeached  the  Earl  of  Danby,  he 
pleaded  the  king's  pardon  in  bar  to  that  impeachment :  great  alterca- 
tions ensued,  which  were  terminated  by  the  dissolution  of  that  parlia- 
ment. It  was  afterwards  enacted  (Stat.  12  &13  W.  III.  c.  2.),  "that 
no  pardon  under  the  great  seal  should  be  pleaded  in  bar  to  an  impeach- 
ment by  the  House  of  Commons." 

I  once  asked  a  gentleman  very  learned  in  the  laws  of  this  country, 
if  the  king  could  remit  the  punishment  of  a  man  condemned  in  conse- 
quence of  an  impeachment  of  the  House  of  Commons  :  he  answered  me, 
The  torics  will  tell  you  the  king  can,  and  the  whigs,  lie  cannot.  But  it 
is  not  perhaps  very  material  that  the  question  should  be  decided  :  the 
great  public  ends  arc  attained  when  a  corrupt  minister  is  removed  with 
disgrace,  and  the  whole  system  of  his  proceedings  unveiled  to  the  public 
eye. 
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An  admirable  expedient !  which,  by  removing  anal  punish- 
ing corrupt  ministers,  affords  an  immediate  remedy  for  the 
evils  of  the  state,  and  strongly  marks  out  the  bounds 
within  which  power  ought  to  be  confined  :  which  takes 
away  the  scandal  of  guilt  and  authority  united,  and  calms 
the  people  by  a  great  and  awful  act  of  justice  :  an  ex- 
pedient, in  this  respect  especially,  so  highly  useful,  that  it  is 
to  the  want  of  the  Like  that  Machiavel  attributes  the  ruin 
of  his  republic. 

But  all  these  general  precautions  to  secure  the  rights  of 
the  parliament,  that  is,  those  of  the  nation  itself,  against  the 
efforts  of  the  executive  power,  would  be  vain,  if  the  mem- 
bers themselves  remained  personally  exposed  to  them. 
Being  unable  openly  .to  attack,  with  any  safety  to  itself,  the 
two  legislative  bodies,  and  by  a  forcible  exertion  of  its  pre- 
rogatives, to  make,  as  it  were,  a  general  assault,  the  execu- 
tive power  might,  by  subdividing  the  same  prerogatives, 
gain  an  entrance,  and,  sometimes  by  interest,  and  at  others 
by  fear,  guide  the  general  will,  by  influencing  that  of 
individuals. 

But  the  laws  which  so  effectually  provide  for  the  safety 
of  the  people,  provide  no  less  for  that  of  the  members, 
whether  of  the  House  of  Peers,  or  that  of  the  Commons. 
There  are  not  known  in  England  either  commissaries,  who 
are  always  ready  to  find  those  guilty  whom  the  wantonness 
of  ambition  points  out,  or  those  secret  imprisonments  which 
are,  in  other  countries,  the  usual  expedients  of  government. 
As  the  forms  and  maxims  of  the  courts  of  justice  are  strictly 
prescribed,  and  every  individual  has  an  invariable  right  to 
be  judged  according  to  law,  he  may  obey  without  fear  the 
dictates  of  public  virtue.  Lastly,  what  crowns  all  these  pre- 
cautions, is,  its  being  a  fundamental  maxim,  "  That  the 
freedom  of  speech,  and  debates  and  proceedings  in  parlia- 
ment, ought  not  to  be  impeached  or  questioned  in  any  court 
or  place  out  of  parliament.* 

The  legislators,  on  the  other  hand,  have  not  forgotten 
that  interest,  as  well  as  fear,  may  impose  silence  on  duty. 

*  Bill  of  Eights,  Art.  9.  Yet,  in  the  case  of  Wilkes,  a  great  consti- 
tutional principle  was  grossly  violated  by  declaring  Col.  Luttrell  duly 
elected  for  London. — Ed. 
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To  prevent  its  effects,  it  has  been  enacted,  that  all  persons 
concerned  in  the  management  of  any  taxes  created  since 
1692,  commissioners  of  prize,  navy,  victualling-office,  &c, 
comptrollers  of  the  army  accounts,  agents  for  regiments,  the 
clerks  in  the  different  offices  of  the  revenue,  persons  holding 
any  new  office  under  the  Crown  (created  since  1705),  or 
having  a  pension  under  the  crown  during  pleasure,  or  for 
any  term  of  years,  are  incapable  of  being  elected  members. 
Besides,  if  any  member  accepts  an  office  under  the  crowu, 
except  it  be  an  officer  in  the  army  or  navy  accepting  a  new 
commission,  his  seat  becomes  void :  though  such  member  is 
capable  of  being  re-elected. 

Such  are  the  precautions  hitherto  taken  by  the  legislators 
for  preventing  the  undue  influence  of  the  great  prerogative 
of  disposing  of  rewards  and  places ;  precautions  which  have 
been  successively  taken,  according  as  circumstances  have 
shown  them  to  be  necessary  ;  and  which,  we  may  thence 
suppose,  are  owing  to  causes  powerful  enough  to  produce 
the  establishment  of  new  ones,  whenever  circumstances 
shall  point  out  the  necessity  of  them.* 


CHAPTER  IX. 

OF  PRIVATE  LIBERTY,  OR  THE  LIBERTY  OF  INDIVIDUALS. 

We  have  hitherto  treated  only  of  general  liberty ;  that  is, 
of  the  rights  of  the  nation  as  a  nation,  and  of  its  share  in 
the  government.  It  now  remains  that  we  should  treat  par- 
ticularly of  a  thing  without  which  this  general  liberty,  being 
absolutely  frustrated  in  its  object,  would  be  only  a  matter 
of  ostentation,  and  even  could  not  long  subsist, — I  mean  the 
liberty  of  individuals. 

*  Nothing  can  be  a  better  proof  of  the  efficacy  of  the  causes  that 
produce  the  liberty  of  the  English,  than  those  victories  which  the  par- 
liament from  time  to  timo  gains  over  itself,  and  in  which  the  members, 
forgetting  all  views  of  private  ambition,  only  think  of  their  interest  as 
subjects. 

Since  this  was  first  written,  an  excellent  regulation  has  been  made  for 
the  decision  of  controverted  elections.     Formerly  the  House  decided 
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Private  liberty,  according  to  the  division  of  the  English 
lawyers,  consists,  first,  of  the  right  of  property,  that  is,  of 
the  right  of  enjoying  exclusively  the  gifts  of  fortune,  and  all 
the  various  fruits  of  one's  industry ;  secondly,  of  the  right  of 
personal  security  ;  thirdly,  of  the  locomotive  faculty,  taking 
the  word  liberty  in  its  more  confined  sense. 

Each  of  these  rights,  say  again  the  English  lawyers,  is 
inherent  in  the  person  of  every  Englishman ;  they  are  to 
him  as  an  inheritance,  and  he  cannot  be  deprived  of  them, 
but  by  virtue  of  a  sentence  passed  according  to  the  laws 
of  the  land.     And,  indeed,  as  this  right  of  inheritance  is 

them  in  a  very  summary  manner,  and  the  witnesses  were  not  examined 
upon  oath.  But  by  an  Act  passed  a  few  years  ago  («),  the  decision  is 
left  to  a  jury,  or  committee,  of  fifteen  members,  formed  in  the  following 
manner  : — Out  of  the  members  present,  who  must  not  be  less  than  one 
hundred,  forty-nine  are  drawn  by  lots  :  out  of  these,  each  candidate 
strikes  off  one  alternately,  till  there  remain  only  thirteen,  who,  with  two 
others,  named  out  of  the  whole  house  (one  by  each  candidate),  are  to 
form  the  committee.  In  order  to  secure  the  necessary  number  of  a 
hundred  members,  all  other  business  in  the  House  is  to  be  suspended, 
ill  the  above  operations  are  completed. 

(«)  The  temporary  Act,  10  Geo.  III.  c.  16,calledthe  GrenvilleAct,  1776, 
afterwards  amended  by  other  Acts,  and  repealed  by  a  greatly  improved 
Act,  9  Geo.  IV.  c.  22  (1828  substituted.)  Previous  to  the  Gren- 
ville  Act,  controverted  elections  were  decided  by  the  whole  house.  By 
the  9  Geo.  IV.  c.  22,  committees  were  to  be  selected  by  lot.  In  1839, 
a  new  Act  was  passed  :  the  selection  was  not  left  to  chance,  but  chosen 
from  panels,  and  reduced  to  7  by  selection.  By  7  and  8  Vict.  c.  103, 
the  number  of  the  election  committees  are  reduced  to  5.  At  the  com- 
mencement of  each  session  the  Speaker  appoints  by  warrant  6  members 
of  the  House  to  be  a  general  committee  on  controverted  elections  ;  who 
proceed  to  "  Select  in  their  discretion  6, 8, 10,  or  12  members,  whom  they 
shall  think  fit  to  serve  as  chairmen  of  election  committees."  The  mem- 
bers so  selected  are  formed  into  a  separate  panel,  called  the  chairmen's 
panel ;  the  members  of  the  general  committee,  the  principal  ministers 
and  members  above  sixty  years  of  age,  are  exempted  from  serving  as 
members  of  election  committees.  The  general  committee  then  divide 
the  remaining  members  of  the  House  into  5  panels,  from  which  the 
members  are  chosen  from  those  panels  by  ballot  to  serve  on  election 
committees,  to  which  the  electors'  petitions  of  the  respective  committees 
are  referred  by  the  House  through  the  general  committee.  The  chair- 
man and  four  members  constitute  an  election  committee.  The  Act  con- 
tains 101  clauses,  and  the  form  of  the  schedule  to  fill  up  the  blank 
election  recognizances. — Sec  Siqijilementary  Illustrations,  No.  3. — Ed. 
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expressed  in  English  by  one  word  (birth-right),  the  same  as 
that  which  expresses  the  king's  title  to  the  crown,  it  has, 
in  times  of  oppression,  been  often  opposed  to  him  as  a  right, 
doubtless  of  less  extent,  but  of  a  sanction  equal  to  that  of  his 
own. 

One  of  the  principal  effects  of  the  right  of  property  is, 
that  the  king  can  take  from  his  subjects  no  part  of  what 
they  possess  ;  he  must  wait  till  they  themselves  grant  it  to 
him :  and  this  right,  which,  as  we  have  seen  before,  is,  by 
its  consequences,  the  bulwark  that  protects  all  the  others, 
has  moreover  the  immediate  effect  of  preventing  one  of  the 
chief  causes  of  oppression. 

In  regard  to  the  attempts  to  which  the  right  of  property 
might  be  exposed  from  one  individual  to  another,  I  believe 
I  shall  have  said  everything,  when  I  have  observed,  that 
there  is  no  man  in  England  who  can  oppose  the  irresistible 
power  of  the  laws  ; — that,  as  the  judges  cannot  be  deprived 
of  their  employments  but  on  an  accusation  by  parliament,  the 
effect  of  interest  with  the  sovereign,  or  with  those  who  ap- 
proach his  person,  can  scarcely  influence  their  decisions ; — 
that,  as  the  judges  themselves  have  no  power  to  pass  sentence 
till  the  matter  of  fact  has  been  settled  by  men  nominated, 
we  may  almost  say,  at  the  common  choice  of  the  parties,* 
all  private  views,  and  consequently  all  respect  of  persons, 
are  banished  from  the  courts  of  justice.  However,  that 
nothing  may  be  wanting  which  may  help  to  throw  light  on 
the  subject  I  have  undertaken  to  treat,  I  shall  relate,  in 
general,  what  is  the  law  in  civil  matters  that  has  taken  place 
in  England. 

When  the  Pandects  were  found  at  Amalphi,  the  clergy, 
who  were  then  the  only  men  that  were  able  to  understand 
them,  did  not  neglect  that  opportunity  of  increasing  the 
influence  they  had  already  obtained,  and  caused  them  to  be 
received  in  the  greater  part  of  Europe.  England,  which 
was  destined  to  have  a  constitution  so  different  from  that  of 
other  states,  was  to  be  farther  distinguished  by  its  rejecting 
the  Roman  laws. 

*  From  the  extensive  right  of  challenging  jurymen,  which  is  allowed 
to  every  person  brought  to  his  trial,  though  not  very  frequently  used. 
[At  the  time  when  De  Lohne  wrote  this  remark  was  true  :  but  for  some 
years  challenging  jurymen  has  become  of  frequent  practice. — JStf.] 

Q 
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Under  William  the  Conqueror,  and  his  immediate  suc- 
cessors, a  multitude  of  foreign  ecclesiastics  nocked  to  the 
court  of  England.  Their  influence  over  the  mind  of  the 
sovereign,  which,  in  the  other  states  of  Europe,  as  they  were 
then  constituted,  might  be  considered  as  matter  01  little 
importance,  was  not  so  in  a  country  where,  the  sovereign 
being  all-powerful,  to  obtain  influence  over  him  was  to  ob- 
tain power  itself.  The  English  nobility  saw,  with  the 
greatest  jealousy,  men  of  a  condition  so  different  from  their 
own  vested  with  a  power  to  the  attacks  of  which  they  were 
immediately  exposed ;  and  thought  that  they  would  carry 
that  power  to  the  height,  if  they  should  ever  adopt  a  system 
of  laws  which  those  same  men  sought  to  introduce,  and  of 
which  they  would  necessarily  become  both  the  depositories 
and  the  interpreters. 

It  happened,  therefore,  by  a  somewhat  singular  conjunc- 
tion of  circumstances,  that,  to  the  Roman  laws,  brought 
over  to  England  by  monks,  the  idea  of  ecclesiastical  power 
became  associated,  in  the  same  manner  as  the  idea  of  regal 
despotism  was  afterwards  annexed  to  the  religion  of  the 
same  monks,  when  favoured  by  kings  who  endeavoured  to 
establish  an  arbitrary  government.  The  nobility  at  all 
times  rejected  these  laws,  even  with  a  degree  of  ill- 
humour  ;*  and  the  usurper  Stephen,  whose  interest  it  was 
to  conciliate  their  affections,  went  so  far  as  to  prohibit  the 
study  of  them. 

As  the  general  disposition  of  things  brought  about  a  suffi- 
cient degree  of  intercourse  between  the  nobility  or  gentry 
and  the  people,  the  aversion  to  the  Roman  laws  gradually 
spread  itself  far  and  wide ;  and  those  laws,  to  which  their 

*  The  nobility,  under  the  reign  of  Richard  II.,  declared  in  the  French 
language  of  those  times,  "Puree  que  le  roialme  d'Engleterre  n'etoit 
devant  ces  heures,  ne  a  l'entent  du  roy  notre  seignior,  et  seigniors  du 
parlement,  unques  ne  sera  rule  ne  governe"  par  la  loy  civil ;"  viz., — 
Inasmuch  as  the  kingdom  of  England  was  not  before  this  time,  nor, 
according  to  the  intent  of  the  king  our  lord,  and  lords  of  parliament, 
ever  shall  be,  ruled  or  governed  by  the  civil  law. — Pari.  Westmonast. 
Feb.  3,  1379  (a). — See  Supplemental  Illustration,  No.  4. 

(a)  Great  efforts  were  made  by  the  clergy  and  the  universities  to 
introduce  the  civil  and  supersede  the  common  law  as  arranged  by  Grratian. 
It  is  considered  that  excluding  the  study  of  the  common  law  from  the 
universities  originated  the  Inns  of  Court  in  London. — Ed. 
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wisdom  in  many  cases,  and  particularly  their  extensiveness, 
ought  naturally  to  have  procured  admittance  when  the 
English  laws  themselves  were  yet  but  in  their  infancy,  ex- 
perienced the  most  steady  opposition  from  the  lawyers ;  and 
as  those  persons  who  sought  to  introduce  them  frequently 
renewed  their  attempts,  there  at  length  arose  a  kind  of 
general  combination  among  the  laity  to  confine  them  to  uni- 
versities and  monasteries.* 

This  opposition  was  carried  so  far,  that  Fortescue,  Chief 
Justice  of  the  King's  Bench,  and  afterwards  Chancellor, 
under  Henry  VI.,  wrote  a  book  entitled  De  Laudibus  Legum 
Angliee,  in  which  he  proposes  to  demonstrate  the  superiority 
of  the  English  laws  over  the  civil ;  and,  that  nothing  might 
be  wanting  in  his  arguments  on  that  subject,  he  gives  them 
the  advantage  of  superior  antiquity,  and  traces  their  origin 
to  a  period  much  anterior  to  the  foundation  of  Rome. 

This  spirit  has  been  preserved  even  to  much  more  modern 
times;  and  when  we  peruse  the  many  paragraphs  which 
Judge  Hale  has  written  in  his  History  of  the  Common  Law, 
to  prove  that,  in  the  few  cases  in  which  the  civil  law  is  ad- 
mitted in  England,  it  can  have  no  power  by  virtue  of  any 
deference  due  to  the  orders  of  Justinian  (a  truth  which  cer- 
tainly had  no  need  of  proof),  we  plainly  see  that  this  Chief 
Justice,  who  was  also  a  very  great  lawyer,  had,  in  this 
respect,  retained  somewhat  of  the  heat  of  party. 

Even  at  present  the  English  lawyers  attribute  the  liberty 
they  enjoy,  and  of  which  other  nations  are  deprived,  to  their 

*  It  might  perhaps  be  shown,  if  it  belonged  to  the  subject,  that  tbe 
liberty  of  thinking  in  religious  matters,  which  has  at  all  times  remark- 
ably prevailed  in  England,  is  derived  from  nearly  the  same  causes  as  its 
political  liberty  :  both  perhaps  are  owing  to  this,  that  the  same  men, 
whose  interest  it  is  in  other  countries  that  the  people  should  be  in- 
fluenced by  prejudices  of  a  political  or  religious  kind,  have  been  in 
England  forced  to  inform  and  unite  with  them.  I  shall  here  take  oc- 
casion to  observe,  in  answer  to  the  reproach  made  to  the  English,  by 
President  Hcnault,  in  his  much-esteemed  Chronological  History  of 
France,  "  that  the  frequent  changes  of  religion  which  have  taken  place  in 
England  do  not  argue  any  servile  disposition  in  the  people ;  they  only 
prove  the  equilibrium  between  the  then  existing  sects  :  there  was  none 
but  what  might  become  the  prevailing  one,  whenever  the  sovereign 
thought  proper  to  declare  for  it :  and  it  was  not  England,  as  people 
may  think  at  first  sight — it  was  only  its  government,  wliich  changed  its 
religion." 
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having  rejected,  while  those  nations  have  admitted,  the 
Roman  law  :  which  is  mistaking  the  effect  for  the  cause.  It 
is  not  hecause  the  English  have  rejected  the  Roman  laws 
that  they  are  free ;  but  it  is  because  they  were  free  (or  at 
least  because  there  existed  among  them  causes  which  were, 
in  process  of  time,  to  make  them  so)  that  they  have  been 
able  to  reject  the  Roman  laws.  But  even  though  they  had 
admitted  those  laws,  these  same  circumstances  that  have 
enabled  them  to  reject  the  whole,  would  have  likewise 
enabled  them  to  reject  those  parts  which  might  not  have 
suited  them  ;  and  they  would  have  seen  that  it  is  very  pos- 
sible to  receive  the  decisions  of  the  civil  law  on  the  subject 
of  the  servitutes  urbance  et  rusticce,  without  adopting  its 
principles  with  respect  to  the  power  of  the  emperors.* 

Of  this  the  republic  of  Holland,  where  the  civil  law  is 
adopted,  would  afford  a  proof,  if  there  were  not  the  still 
more  striking  one  of  the  emperor  of  G-ermany,  who,  though, 
in  the  opinion  of  the  people,  he  is  the  successor  to  the  very 
throne  of  the  Casars,  has  not,  by  a  great  deal,  so  much 
power  as  a  king  of  England  ;  and  the  reading  of  the  several 
treaties  which  deprive  him  of  the  power  of  nominating  the 
principal  officers  of  the  empire  sufficiently  shows  that  a 
spirit  of  unlimited  submission  to  monarchical  power  is  no  ne- 
cessary consequence  of  the  admission  of  the  Roman  civil  law. 

The  laws,  therefore,  that  have  taken  place  in  England  are 
what  they  call  the  unwritten  law  (also  termed  the  common 
law),  and  the  statute  law. 

The  unwritten  law  is  thus  called,  not  because  it  is  only 
transmitted  by  tradition  from  generation  to  generation,  but 
because  it  is  not  founded  on  any  known  act  of  the  legis- 
lature. It  receives  its  force  from  immemorial  custom,  and, 
for  the  most  part,  derives  its  origin  from  acts  of  parliament 
enacted  in  the  times  which  immediately  followed  the  Con- 
quest (particularly  those  anterior  to  the  time  of  Richard  the 
Eirst),the  originals  of  which  are  lost. 

The  principal  objects  settled  by  the  common  law  are  the 
rules  of  descent,  the  different  methods  of  acquiring  property, 
the  various  forma  required  for  rendering  contracts  valid ;  in 

*  What  particularly  frightens  the  English  lawyers  is,  L.  L  Lib.  I. 
Tit.  4,  Dig. — Quod principi  placuerit  legis  habet  vigorem. 
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all  which  points  it  differs,  more  or  less,  from  the  civil  law. 
Thus,  by  the  common  law,  lands  descend  to  the  eldest  son, 
to  the  exclusion  of  all  his  brothers  and  sisters ;  whereas,  by 
the  civil  law,  they  are  equally  divided  among  the  children : 
by  the  common  law,  property  is  transferred  by  writing  ;  but, 
by  the  civil  law,  tradition  (or  actual  delivery)  is  moreover 
requisite,  &c. 

The  source  from  which  the  decisions  of  the  common  law 
are/lrawn  is  what  is  called  prateritorum  memoria  eventorum, 
and  is  found  in  the  collection  of  judgments  that  have  been 
passed  from  time  immemorial,  and  which,  as  well  as  the 
proceedings  relative  to  them,  are  carefully  preserved  under 
the  title  of  records.  In  order  that  the  principles  established 
by  such  a  series  of  judgments  may  be  known,  extracts  of 
them  are,  from,  time  to  time,  published  under  the  name  of 
reports  ;  and  these  reports  reach,  by  a  regular  series,  so  far 
back  as  the  reigu  of  Edward  the  Second,  inclusively. 

Besides  this  collection,  which  is  pretty  voluminous,  there 
are  also  some  ancient  writers  of  great  authority  among 
lawyers ;  such  as  Glanvil,  who  flourished  in  the  reign  of 
Henry  the  Second ;  Bracton,  who  wrote  under  Henry  the 
Third ;  Fleta,  and  Lyttelton*  Among  more  modern 
authors,  is  Sir  Edward  Coke,  Lord  Chief  Justice  of  the 

*  The  author  might  also  have  added  Fortescue,  Henry  Horn,  Heng- 
ham,  and  the  Coustumier.  It  is  pretended  that  the  Coustumier  de 
Normandy  was  compiled  long  before  the  time  of  William  the  Conqueror, 
and  brought  over  by  him.  This  is  not  probable.  It  contains  several 
passages  from  Glanville  ;  although  his  courts  of  justice,  original  writs, 
&c.,  are  not  mentioned  in  that  compilation.  It  contains  many  of  the  laws 
of  Edward  the  Confessor,  and  other  Saxon  princes,  mingled  with 
irrelative  Norman  customs  or  laws — Ed. 

Eainulph  de  Glanville  was  Henry  the  Second's  Chief  Justice.  He  is 
the  reputed  author  of  the  "  Tractatus  de  Legibus  et  Consuetudinibus 
Regni  Angliro,  &c."  It  was  first  printed,  by  the  advice  of  Sir  William 
Stamfert,  in  8vo.  without  date,  but  previous  to  1554,  when  a  now  edition 
waa  printed  in  London.  Each  of  its  fourteen  books  is  appropriated  to 
a  special  division  of  the  law,  and  it  contains  copies  of  the  original  writs 
then  in  use. — Ed. 

John  Bractoti  was  Judge  itinerant  in  the  reign  of  Henry  III.  and 
Edward  I.  His  work,  in  five  books,  "  De  Legibus  et  Consuetudinibus 
Anglise,"  first  printed  in  London,  1569,  forms  a  code  of  our  old  common 
law  of  great  value  and  authority.  He  often  quotes  Justinian,  with 
whose  laws  he  appears  to  have  been  perfectly  familiar. — Ed. 

The  "  Mirror  de  Justice,"  which  was  written  by  Andrew  Horn  in  the 
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King's  Bench,  under  James  the  First,  'who  has  written  four 
books  of  Institutes,  and  is  at  present  the  oracle  of  the 
common  law. 

The  common  law  moreover  comprehends  some  particular 
customs,  which  are  fragments  of  the  ancient  Saxon  laws, 
escaped  from  the  disaster  of  the  Conquest :  such  as  that  called 
Gavel-kind,  in  the  county  of  Kent,  by  which  lands  are 
divided  equally  between  or  among  the  sons ;  and  that  called 
Borough-English,  by  which,  in  some  districts,  lands  descend 
to  the  youngest  son. 

The  civil  law,  in  the  few  instances  where  it  is  admitted, 
is  likewise  comprehended  under  the  unwritten  law,  because 
it  is  of  force  only  so  far  as  it  has  been  authorised  by  imme- 
morial custom.  Some  of  its  principles  are  followed  in  the 
Ecclesiastical  Courts,  in  the  Courts  of  Admiralty,  and  in  the 
Courts  of  the  two  Universities ;  but  it  is  there  nothing  more 
than  lex  sub  lege  graviori ;  and  these  different  courts  must 
conform  to  acts  of  parliament,  and  to  the  sense  given  to 

reign  of  Edward  II.,  is  a  very  curious  work  in  its  view  of  the  duty  of 
judges,  and  in  its  quotations  from  Saxon  Rolls  and  Year  Books. —  Ed. 

Britton,  or  John  Breton,  a  judge,  wrote  a  "  Manual  or  Summary  of 
the  Laws  in  Force  in  the  Reigns  of  Edwards  I.  and  II.,"  and  written  in 
the  old  French  of  the  13th  century  :  it  is  curious  and  valuable,  as 
running  throughout  in  the  name  of  the  king. — Ed. 

Sir  Rulp  de  Hengham  was  Chief  Justice  of  the  King's  Bench  and  of 
the  Common  Pleas  under  Edward  I.  His  Hengham  Magna  and 
Parva,  or  Summas,  treat  of  obsolete  proceedings  in  defaults  and  Essoins. 
From  bad  Latin  they  were  translated  into  worse  English  ;  but  after- 
wards rendered  into  at  least  intelligible  Latin  by  Selden,  and  published 
alone  with  Fortescue's  work  with  English  notes. — Ed. 

The  author  of  Fleta  occasionally  transcribes  Braclon  literally.  He 
treats  of  the  Pleas  of  the  Crown,  of  the  King's  Household  (very  curious), 
the  practice  of  the  courts,  forms  of  writs,  &c.  The  title  is  said  to  be 
derived  from  the  author  having  written  it  in  the  Fleet  Prison  ? — Ed. 

Sir  John  Fortescue  was  Chief  Justice  of  the  King's  Bench  in  the 
reign  of  Henry  VI.  His  Latin  dialogues  between  himself  and  the  king, 
entitled  "  De  Laudibus  Legum  Anghse,"  consist  chiefly  of  an  eulogy  of 
the  common  law.  It  is  a  very  instructive  book  ;  the  first  rude  trans- 
lation, by  Mulcaster,  was  revised  by  Selden,  and  published  with  notes 
and  with  the  Summas  Hengham.  In  the  reign  of  Edward  IV.,  the 
voluminous  reports  of  the  Year  Books  were  abbreviated  under  short 
heads  by  Nicholas  Statham,  one  of  the  Barons  of  the  Exchequer. — Ed. 

Sir  Thomas  Littleton  was  a  Justice  of  Common  Pleas  in  the  reign  of 
Edward  IV.  His  "  Book  of  Tenures"  is  of  inestimable  value.  Coke's 
"  Institutes,"  and  "  Complete  Copy-Holder,"  are  commentaries  on 
Littleton.— Ed. 
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them  by  the  courts  of  common  law,  being  moreover  sub- 
jected to  the  control  of  the  latter. 

Lastly,  the  written  law  is  the  collection  of  the  various 
acts  of  parliament,  the  originals  of  which  are  carefully  pre- 
served, especially  since  the  reign  of  Edward  the  Third. 
"Without  entering  into  the  distinctions  made  by  lawyers 
with  respect  to  them — such  as  public  and  private  acts, 
declaratory  acts,  or  such  as  are  made  to  extend  or  restrain 
the  common  law,  &c, — it  will  be  sufficient  to  observe  that, 
being  the  result  of  the  united  wills  of  the  three  constituent 
parts  of  the  legislature,  they  in  all  cases  supersede  both  the 
common  law  and  all  former  statutes  ;  and  the  judges  must 
take  cognizance  of  them,  and  decide  in  conformity  to 
them,  even  though  they  had  not  been  alleged  by  the 
parties.* 

The  different  courts  for  the  administration  of  justice  in 
England  are, — 

I.  The  Court  of  Common  Pleas.  It  formerly  made  a 
part  of  the  Aula  Regis  (the  king's  hall  or  court)  ;  but  as  the 
latter  was  bound  by  its  institution  always  to  follow  the 
person  of  the  king,  and  private  individuals  experienced  great 
difficulties  in  obtaining  relief  from  a  court  that  was  ambu- 
latory and  always  in  motion,  it  was  made  one  of  the  articles 
of  the  Great  Charter,  that  the  Court  of  Common  Pleas 
should  thenceforward  be  holden  in  a  fixed  place  ;f  and  since 

*  Unless  they  be  private  act3. 

t  Communia  placita  non  sequantur  curiam  nostram,  sed  teneantur  in 
aliquo  loco  certo. — Magna  Charta,  cap.  17. 

Sir  Edward  Coke  gave  his  opinion  that  the  Court  of  Common  Pleas 
was  distinct  from  the  Aula  Regis,  before  the  Conquest,  and  not  origi- 
nally created  by  Magna  Charta  ;  although  all  original  writs  might  have 
been  returnable  in  the  Banco  Regis,  where  Common  Pleas  might  also 
have  been  held. — Preface  to  Eighth  Report  and  First  Institute.  Maddox 
assigns  a  much  later  period  to  the  erection  of  this  Court. — See  History 
of  the  Exchequer. — Ed. 

The  Court  of  Common  Pleas  is  now  presided  over  by  one  Chief 
Justice  and  four  puisne  judges.  Its  jurisdiction  extends  over  all  Eng- 
land ;  previously  to  1830  it  had  no  original  jurisdiction  peculiar  to 
itself.  Its  authority  was,  until  after  the  Act  1  Will.  IV.  c.  70,  and 
the  Act  11  Will.  IV.  c.  39,  as  the  king's  mandate,  issued  out  of  the 
Court  of  Chancery,  to  proceed  in  the  determination  of  causes  therein 
mentioned. — Ed. 

The  Common  Pleas  has  power  to  grant  writs  of  Habeas  Corpus  in  all 
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that  time  it  has  heen  seated  at  "Westminster.  It  is  com- 
posed of  a  Lord  Chief  Justice,  and  three  other  judges  ;  and 
appeals  from  its  judgments,  usually  called  writs  of  error,  are 
brought  before  the  Court  of  King's  Bench. 

II.  The  Court  of  Exchequer.  It  was  originally  established 
to  determine  those  causes  in  which  the  king,  or  his  servants, 
or  accomptants,  were  concerned,  and  has  gradually  become 
open  to  all  persons.  The  confining  the  power  of  this  court 
to  the  above  class  of  persons  is  therefore  now  a  mere  fiction ; 
only  a  man  must,  for  form's  sake,  set  forth  in  his  declara- 
tion that  he  is  debtor  to  the  king,  whether  he  be  so  or 
no.  This  court  is  composed  of  the  Chief  Baron  of  the 
Exchequer,  and  three  other  judges.* 

cases,  to  punish  its  own  officers  and  ministers  and  others  for  contempt 
against  the  rules  and  orders  of  the  court. 

When  the  original  Jala  Regis  was  dissolved,  the  Court  of  Queen's 
Bench  had  the  cognizance  of  all  trespasses  against  the  king's  peace,  and 
a  control  over  all  inferior  courts. 

The  Exchequer  holds  jurisdiction  over  all  revenue  cases.  Both  the 
Queen's  Bench  and  Exchequer,  by  fictitious  proceedings,  contrived  to 
appropriate  a  great  share  of  the  jurisdiction  of  the  Common  Pleas,  to 
which  were  carried  all  causes  of  a  purely  civil  nature  between  private 
persons.  Nearly  all  causes  between  plaintiffs  and  defendants  may  be 
indiscriminately  tried  in  each  of  the  three  courts.  Before  the  passing 
of  3  and  4  William  IV.  c.  27,  the  Court  of  Common  Pleas  held  exclusive 
jurisdiction  in  all  actions  called  real,  as  they  concerned  "  Freeholds  or 
Reality"  including  common  assurances  of  recoveries  and  fines  ;  but, 
since  the  passing  of  this  act,  the  Common  Pleas  does  not  possess  the 
same  exclusive  jurisdiction,  except  in  the  forms  of  actions  of  Dower  and 
Quare  impedit.  By  6  Vict.  c.  18,  appeals  from  the  decisions  of  the 
Revising  Barristers,  in  regard  to  disputed  claims  to  vote  for  Members 
of  Parliament,  are  to  be  made  to  this  court.  Since  the  passing  of 
2  Will.  IV.  c.  39  (Lord  Tenterden's  Bill),  an  uniformity  of  process  in 
the  three  courts  of  law,  in  all  personal  actions,  has  been  provided  by 
writs  of  summons  and  capias.  By  11  Geo.  IV.  and  1  Will.  IV.  c.  70, 
appeals  from  the  Common  Pleas,  which  were  previously,  by  writ  of 
error,  made  to  the  Justice  of  the  King's  Bench,  have  been  discontinued, 
and  a  Court  of  Error  in  the  Exchequer  Chamber  established,  where 
appeals  are  carried  from  the  three  courts,  and  whence  an  appeal  may 
still  he  to  the  House  of  Peers. — Ed. 

*  Polidore  Virgil,  in  his  History,  book  ix.  p.  154,  says,  that  when 
William  I.  instituted  the  Exchequer  in  England,  it  was  "corruptly 
called  Scaccarium,"  but  that  "  it  should  be  called  Statarium,  as  it  was 
the  firm  support  of  the  crown  or  kingdom,  nothing  being  of  greater 
force  to  establish  a  kingdom  than  revenue." — Ed. 

Maddox  says  that  the  Exchequer  took  its  name  from  the  chequered 


COURTS  OF  KING'S  BENCH  AND  EXCHEQUER.  89 

III.  The  Court  of  King's  Bench  forms  that  part  of  the 
Aula  Regis  which  continued  to  subsist  after  the  dismember- 

oloth  which  was  wont  to  he  laid  on  the  table  there. — Hist.  Excheq. 
vol.  i.  p.  161.  But  in  the  following  page  he  refers  to  the  Exchequer 
of  Normandy  mentioned  in  the  Grand  Custumier,  or  Code  of 
Norman  Laws  and  Customs.  The  Norman  French  probably  derived 
the  word  Echiquier  from  the  Latin  Scaccarium  ;  and  the  English  no 
doubt  borrowed  the  name  from  the  French.  Camden,  however,  in  his 
Britannia,  quoting  Gervase  of  Tilbury,  who  lived  or  wrote  about  1160, 
says, — "  Scaccarium  tabula  est  quadrangula  qua?  longitudine  quasi 
decern  pedum  et  quinq  latitudine  ad  modum  mensse  circumsedentibus 
apposita ;  vindique  habet  limbum  latitudinis  quasi  quatuor  digitorum 
supponitur  Scaccario  annus  in  ternino  Paschte  emptus  non  quilibet,  sed 
niger  virgis  distinctus,  distantibus  a  se  virgis  vel  pedis  vel  palmse  extent® 
spatio." — Ed. 

The  Court  of  Exchequer  now  consists  of  the  Chancellor  of  the  Exchequer 
for  the  time  being,  a  Chief  Justice,  and  four  puisne  judges.  The  first 
judge  is  called  Chief  Baron,  and  the  other  four,  Barons  of  the  Exchequer. 
(See  Selden's  Titles  of  Honour.)  This  court,  which  was  regarded  as 
Fiscus  Principis,  or  JErarium  Publicum,  is  now  considered  the  lowest 
in  rank  of  the  great  courts.  It  was  formerly  held  at  the  King's  Palace, 
and  all  causes  involving  the  rights  and  revenues  of  the  Crown  were  sup- 
posed to  be  heard  and  determined  there.  Its  treasury  was  the  chief 
deposit  of  the  records  of  other  courts.  The  summonses  or  writs  to 
assemble  Parliament  were  issued  by  its  officers,  and  its  acts  and  decrees 
relating  to  the  king's  revenues  were  not  controlled  by  any  other  of  the 
ordinary  royal  courts  of  justice.  At  present  it  consists  of  two  divisions 
— one  as  a  court  of  common  law,  the  other  holding  jurisdiction  in  all 
matters  relating  to  the  excise,  customs,  and  other  public  revenues. 
Formerly  the  plaintiff  was  obliged  fictitiously  to  allege  himself  the  king's 
debtor  before  the  court  could  take  cognizance  of  his  plea.  But  the 
2  Wm.  IV.  c.  39,  assimilates  the  practice  of  all  the  common  law  courts. 
The  3  and  4  Wm.  IV.  abolishes  the  offices  of  Lord  Treasurer, 
Remembrancer,  Secondaries,  Deputy  Remembrancer,  and  numerous 
sinecure  offices.  Some  other  appointments  were  abolished  by  the 
5  and  6  Vict.  c.  M.—Ed. 

The  Court  of  Exchequer  Chamber  was  first  established  in  the  31st  of 
Edward  III.  In  this  court  the  judges  of  the  superior  courts  hcaT 
arguments  in  important  criminal  cases,  and  in  cases  of  magnitude  and 
difficulty,  in  wliich  doubts  have  arisen  in  the  courts  below.  As  a  Court 
of  Error  this  division  of  the  superior  courts  is  regulated  by  the 
11  Geo.  IV.  and  1  Wm.  IV.  c.  70.  In  Scotland  several  sinecure  offices 
in  the  Court  of  Exchequer  were  abolished  in  1832  by  the  2  &  3  Wm.  IV. 
o.  54.  In  Ireland  the  Court  of  Exchequer  still  consists  of  a  Chief  Justice 
or  Baron,  and  Justices  or  Barons,  whose  appointments  are  regulated  by 
the  4  Geo.  III.  c.  30,  the  act  by  which  the  court  was  instituted.  The 
Chancellor  of  the  Exchequer  may  be  considered  only  as  an  honorary 
judge,  as  ho  never  sits  during  pleadings  in  that  court. — Ed. 
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ing  of  the  Common  Pleas.  This  court  enjoys  the  most 
extensive  authority  of  all  other  courts :  it  has  the  super- 
intendence over  all  corporations,  and  keeps  the  various 
jurisdictions  in  the  kingdom  within  their  respective  bounds. 
It  takes  cognizance,  according  to  the  end  of  its  original 
institution,  of  all  criminal  causes,  and  even  of  many  causes 
merely  civil.  It  is  composed  of  the  Lord  Chief  Justice  and 
three  other  judges.  Writs  of  error  against  the  judgments 
passed  in  this  court  in  civil  matters  are  brought  before  the 
Court  of  the  Exchequer  Chamber,  or,  in  most  cases,  before 
the  House  of  Peers. 

IV.  The  Court  of  the  Exchequer  Chamber.  "When  this 
court  is  formed  by  the  four  barons  or  judges  of  the  Ex- 
chequer, together  with  the  chancellor  and  treasurer  of  the 
same,  it  sits  as  a  court  of  equity.  When  it  is  formed  by 
the  twelve  judges,  to  whom  sometimes  the  Lord  Chancellor  is 
joined,  its  office  is  to  deliberate,  when  properly  referred  and 
applied  to,  and  give  an  opinion  on  important  and  difficult 
causes,  before  judgments  are  passed  upon  them  in  those 
courts  where  the  causes  are  depending.* 

*  The  Queen's  or  King's  Bench  {Aula  Regis),  at  a  very  early  period 
of  English  history  had  a  jurisdiction  not  only  in  pleas  of  the  crown,  hut 
in  common  pleas,  and  in  pleas  of  the  Exchequer.  It  was  also  united 
with  the  Grand  Council,  until  the  office  of  Chief  Justiciary  was  abolished 
by  Edward  III.  But  its  original  connection  with  the  Grand  CouncU, 
as  the  High  Court  of  Parliament,  is  still  continued,  although  the  Peers 
exercise  no  jurisdiction,  except  in  cases  of  appeal  from  the  modern 
Queen's  Bench  or  inferior  courts,  and  in  cases  of  impeachment  by  the 
Commons. — Ed. 

Except  with  regard  to  the  Forests  the  Court  of  Common  Pleas 
ceased,  in  the  reign  of  Edward  I.,  to  follow  the  king,  and  the  Justices 
in  Eyre  were  supplanted  by  Justices  at  Nisi  Prius. 

The  Court  of  Queen's  Bench  has  one  Chief  Justice,  called  the  Lord 
Chief  Justice  of  England,  and  four  puisne  judges  :  and  although  it 
ranks  higher  than  the  Courts  of  Common  Pleas  and  Exchequer,  its 
practice  and  jurisdiction  are  now  nearly  similar.  By  a  recent  statute, 
any  person  may  be  summoned  for  the  fulfilment  of  any  contract  entered 
into  in  England  to  appear  in  any  of  the  high  courts  of  law  at  Westmin- 
ster, and,  in  case  of  non-appearance  either  personally  or  by  counsel, 
judgment  will  go  by  default.  Upon  such  judgment,  if  in  the  kingdom, 
he  can  be  arrested,  and  his  goods  may  be  attached  whether  in  or  out  of 
the  kingdom. — Ed. 
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CHAPTEE  X. 

ON   THE   LAW  THAT   13   OBSEEVED    IN  ENGLAND   IN   EEGAED   TO   CIVIL 
MATTERS. 

Concerning  the  manner  in  which  justice  is  administered  in 
England,  in  civil  matters,  and  the  kind  of  law  that  obtains 
in  that  respect,  the  following  observations  may  be  made. 

The  beginning  of  a  civil  process  in  England,  or  the  first 
step  usually  taken  in  bringing  an  action,  is  the  seizing,  by 
public  authority,  the  person  against  whom  that  action  is 
brought.  This  is  done  with  a  view  to  secure  such  person's 
appearance  before  a  judge,  or  at  least  make  him  give  sureties 
for  that  purpose.*  In  most  of  the  countries  of  Europe, 
where  the  forms  introduced  into  the  Roman  civil  law  in 
the  reigns  of  the  later  emperors  have  been  imitated,  a  dif- 
ferent method  has  been  adopted  to  procure  a  man's  appear- 
ance before  a  court  of  justice.  The  usual  practice  is  to  have 
the  person  sued  summoned  to  appear  before  the  court,  by  a 
public  officer  belonging  to  it,  a  week  beforehand :  if  no 
regard  is  paid  to  such  summons  twice  repeated,  the  plaintiff 
(or  his  attorney)  is  admitted  to  make  before  the  court  a 
formal  reading  of  his  demand,  which  is  then  granted  to  him, 
and  he  may  proceed  to  execution,  f 

In  this  mode  of  proceeding,  it  is  taken  for  granted  that 
a  person  who  declines  to  appear  before  a  judge  to  answer 
the  demand  of  another,  after  being  properly  summoned, 
acknowledges  the  justice  of  such  demand ;  and  this  suppo- 
sition is    very  just  and  rational.      However,  the  above- 

*  Arrestment  and  imprisonment  for  debt,  or  any  civil  action  bymesno 
process,  was  abolished  by  the  1  &  2  Vict.  c.  110,  except  in  certain  cases 
specially  provided  for  in  that  act.  This  has  proved  a  great  amelioration 
in  tho  law,  and  a  security  against  malicious  prosecutions  ;  and  the  change 
has  been  found  more  favourable  to  the  creditor,  than  when  tho  old  Fleet 
Prison  existed,  and  when  a  debtor  miglit  be  incarcerated  for  life  by  a 
malicious  creditor.  The  extension  of  the  jurisdiction  of  tho  County 
Courts  has  also  tended  to  decrease  the  expenses  and  expedite  litigation 
in  matters  of  debt. — Ed. 

t  If  judgment  is  recorded  on  default  of  appearance,  a  proclamation 
of  outlawry  against  the  defaulter  may  be  published  by  the  sheriil'. — Ed, 
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mentioned  practice  of  securing  beforehand  the  body  of  a 
person  sued,  though  not  so  mild  in  its  execution  as  that  just 
now  described,  nor  even  more  effectual,  appears  more  ob- 
vious, and  is  more  readily  adopted,  in  those  times  when 
oourts  of  law  begin  to  be  formed  in  a  nation,  and  rules  of 
distributive  justice  to  be  established  ;  and  it  is  very  likely 
followed  in  England  as  a  continuation  of  the  methods 
that  were  adopted  when  the  English  laws  were  yet  in  their 
infancy. 

In  the  times  we  mention,  when  laws  begin  to  be  formed 
in  a  country,  the  administration  of  justice  between  indi- 
viduals is  commonly  lodged  in  the  same  hands  which  are 
intrusted  with  the  public  and  military  authority  of  the  state. 
Judges,  invested  with  a  power  of  this  kind,  like  to  carry  on 
their  operations  with  a  high  hand :  they  consider  the  re- 
fusal of  a  man  to  appear  before  them,  not  as  being  barely 
an  expedient  to  avoid  doing  that  which  is  just,  but  as  a 
contempt  of  their  authority  :  they  of  course  look  upon 
themselves  as  being  bound  to  vindicate  it ;  and  a  writ  of 
capias  is  speedily  issued  to  apprehend  the  refractory  defend- 
ant. A  preliminary  writ  or  order  of  this  kind  becomes  in 
time  the  first  regular  step  of  a  law-suit ;  and  hence  it  seems 
to  have  happened,  that  in  the  English  courts  of  law,  if  I  am 
rightly  informed,  a  writ  of  capias  is  either  issued  before  the 
original  writ  itself  (which  contains  the  summons  of  the 
plaintiff,  and  a  formal  delineation  of  his  case),  or  is  joined  to 
such  writ  by  means  of  an  ac  etiam  capias,  and  is  served  along 
with  it.* 

In  Rome,  where  the  distribution  of  civil  justice  was  at 
first  lodged  in  the  hands  of  the  kings,  and  afterwards  of  the 
consuls,  the  method  of  seizing  the  person  of  a  man  against  whom 
a  demand  of  any  kind  was  preferred,  previously  to  any  judg- 
ment being  passed  against  him,  was  likewise  adopted,  and 
continued  to  be  followed  after  the  institution  of  the  praetor's 
court,  to  whom  the  civil  branch  of  the  power  of  the  consuls 
was  afterwards  delegated  ;  and  it  lasted  to  very  late  times, — 
that  is,  to  the  times  when  those  capital  alterations  were 
made  in  the  Roman  civil  law,  during  the  reigns  of  the  later 

*  The  legal  forms  in  common  pleas  have  been  greatly  simplified  in 
1852  by  the  Common  Pleas  Procedure  Act. — Ed. 
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emperors,  which  gave  it  the  form  it  now  has  in  those  codes 
or  collections  of  which  we  are  in  possession. 

A  very  singular  degree  of  violence  even  took  place  in 
Rome,  in  the  method  used  to  secure  the  persons  of  those 
against  whom  a  legal  demand  was  preferred.  In  Ed  gland, 
the  way  to  seize  a  man  under  such  circumstances  is  by 
means  of  a  public  officer,  supplied  with  a  writ  or  order  for 
that  purpose,  supposed  to  be  directed  to  him  (or  to  the 
sheriff  his  employer)  from  the  king  himself.  But,  in  Rome, 
every  one  became  a  kind  of  public  officer  in  his  own  cause, 
to  assert  the  praetor's  prerogative  ;  and,  without  any  osten- 
sible legal  license  or  badge  of  public  authority,  had  a  right 
to  seize  by  force  the  person  of  his  opponent,  wherever  he 
met  him.  The  practice  was,  that  the  plaintiff  first  sum- 
moned the  person  sued  with  a  loud  voice,  to  follow  him  be- 
fore tbe  court  of  the  praetor.*  "When  the  defendant  refused 
to  obey  such  summons,  the  plaintiff,  by  means  of  the  words 
licet  antestari  ?  requested  the  bystanders  to  be  witnesses  of 
the  fact ;  as  a  remembrance  of  which  he  touched  the  ears  of 
each  of  them  ;  and  then  proceeded  to  seize  his  opponent,  by 
throwing  his  arms  around  his  neck  (obtorto  collo),  thus  en- 
deavouring to  drag  him  before  the  praetor.  When  the 
person  sued  was,  through  age  or  sickness,  disabled  from 
following  the  plaintiff,  the  latter  was  directed  by  the  law  of 
the  Twelve  Tables  to  supply  him  with  a  horse  (jumentum 
dalo). 

The  above  method  of  proceeding  was,  however,  in  after- 
times  mitigated,  though  very  late  and  slowly.  In  the  first 
place,  it  became  unlawful  to  seize  a  man  in  his  own  house, 
as  it  was  the  abode  of  his  domestic  gods.  Women  of  good 
family  were  in  time  protected  from  the  severity  of  the  above 
custom,  and  they  could  no  longer  be  dragged  by  force  before 
the  tribunal  of  the  praetor.  The  method  of  placing  a  sick  or 
aged  person  by  force  upon  a  horse  seems  to  have  been  abo- 
lished during  the  later  times  of  the  republic.  Emancipated 
sons,  and  freed  slaves,  were  afterwards  restrained  from  sum- 
moning their  parents,  or  late  masters,  without  having  ex- 
pressly obtained  the  praetor's  leave,  under  the  penalty  of 

*  Ad  tribunal  seguere,  in  jut  amlula. 
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fifty  pieces  of  gold.  However,  so  late  as  the  time  of  Pliny, 
the  old  mode  of  summoning,  or  carrying  by  force,  before  a 
judge,  continued  in  general  to  subsist ;  though,  in  the  time 
of  IJlpian,  the  necessity  of  expressly  obtaining  the  praetor's 
leave  was  extended  to  all  cases  and  persons ;  and,  in  Con- 
stantine's  reign,  the  method  began  to  be  established  of 
having  the  legal  summons  served  only  by  means  of  a  public 
officer  appointed  for  that  purpose.  After  that  time,  other 
changes  in  the  former  law  were  introduced,  from  which  the 
mode  of  proceeding  now  used  on  the  continent  of  Europe 
has  been  borrowed. 

In  England,  likewise,  some  changes,  we  may  observe, 
have  been  wrought  in  the  law  and  practice  concerning  the 
arrests  of  sued  persons,  though  as  slowly  and  late  as 
those  effected  in  the  Roman  republic  or  empire,  if  not  more 
so ;  which  evinces  the  great  impediments  of  various  kinds 
that  obstruct  the  improvement  of  laws  in  every  nation.  So 
late  as  the  reign  of  king  George  the  First,  an  act  was  passed 
to  prohibit  the  practice  of  previous  personal  arrest,  in  cases 
of  demand  under  two  pounds  sterling ;  and,  since  that  time, 
those  courts,  justly  called  of  Conscience,  have  been  esta- 
blished, in  which  such  demands  are  to  be  summarily  decided, 
and  simple  summons,  without  arrest,  can  only  be  used.  A 
bill  was  afterwards  enacted  (on  the  motion  of  Lord  Beau- 
champ,  whose  name  deserves  to  be  recorded),  by  which  the 
prohibition  of  arrest  was  extended  to  all  cases  of  debt  under 
ten  pounds  sterling ;  a  bill,  the  passing  of  which  was  of 
twenty,  or  even  a  hundred  times  more  real  importance  than 
the  rise  or  fall  of  a  favourite,  or  a  minister,  though  it  has, 
perhaps,  been  honoured  with  a  less  degree  of  attention  by 
the  public. 

Other  peculiarities  of  the  English  civil  law  are,  the  great 
refinements,  formalities,  and  strictness  that  prevail  in  it. 
Concerning  such  refinements,  which  are  rather  imperfec- 
tions, the  same  observation  may  be  made  that  has  been 
introduced  above,  in  regard  to  the  mode  and  frequency  of 
civil  arrest  in  England ;  which  is,  that  they  are  continua- 
tions of  methods  adopted  when  the  English  law  began  to  be 
formed,  and  are  the  consequences  of  the  situation  in  which 
the    English    placed   themselves   when  they  rejected  the 
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ready-made  code  of  the  Roman  civil  law,  and  rather 
chose  to  become  their  own  law-makers,  and  raise  from 
the  ground  the  structure  of  their  own  national  civil  code  ; 
which  code,  it  may  be  observed,  is  as  yet  in  the  first 
stage  of  its  formation,  as  the  Roman  law  itself  was  during 
the  times  of  the  republic,  and  in  the  reigns  of  the  first 
emperors.* 

The  time  at  which  the  power  of  administering  justice  to 
individuals  becomes  separated  from  the  military  power  (an 
event  which  happens  sooner  or  later  in  different  countries), 
is  the  real  sera  of  the  origin  of  a  regular  system  of  laws  in 
a  nation.  Judges  being  now  deprived  of  the  power  of  the 
sword,  or  (which  amounts  to  the  same)  being  obliged  to 
borrow  that  power  from  other  persons,  endeavour  to  find 
their  resources  within  their  own  courts,  and,  if  possible,  to 
obtain  submission  to  their  decrees  from  the  great  regularity 
of  their  proceedings,  and  the  reputation  of  the  impartiality 
of  their  decisions.  At  the  same  time,  also,  lawyers  begin  to 
crowd  in  numbers  to  courts,  which  it  is  no  longer  dangerous 
to  approach,  and  add  their  refinements  to  the  rules  already 
set  down  either  by  the  legislature  or  the  judges.  As  the 
employing  of  them,  especially  in  the  beginning,  is  matter  of 
choice,  and  they  fear,  that,  if  bare  common  sense  were 
thought  sufficient  to  conduct  a  lawsuit,  every  body  might 
imagine  he  knows  as  much  as  they  do,  they  contrive  diffi- 
culties tomake  their  assistance  needful.  As  the  true  science 
of  the  law,  which  is  no  other  than  the  knowledge  of  a  long 
series  of  former  rules  and  precedents,  cannot  as  yet  exist, 
they  endeavour  to  create  an  artificial  one  to  recommend 
themselves  by.  Formal  distinctions  and  definitions  are  in- 
vented to  express  the  different  kinds  of  claims  that  men  may 
set  up  against  one  another ;  in  which  almost  the  same  nicety 
is  displayed  as  that  used  by  philosophers  in  classing  the 
different  subjects,  or  kingdoms,  of  natural  history.  Settled 
forms  of  words,  under  the  name  of  writs,  or  the  like,  are 

*  The  refinements  and  formalities  alluded  to  by  De  Lolme  have, 
since  he  wrote,  been  greatly  modified ;  but  the  benefits  of  our  common 
law  cannot  be  thoroughly  understood  or  appreciated  until  the  great 
mass  of  our  statute  laws  and  reports  is  reduced  into  a  compendious 
and  systematic  code  in  plain  and  intelligible  language. — Ed. 
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devised  to  set  forth  those  claims ;  and,  like  introductory 
passes,  serve  to  usher  claimants  into  the  temple  of  justice. 
For  fear  their  clients  should  desert  them  alter  their  first 
introduction,  like  a  sick  man  who  rests  contented  with  a 
single  visit  of  the  physician,  lawyers  contrive  other  cere- 
monies and  technical  forms  for  the  farther  conduct  of  the 
process  and  the  pleadings  ;  and,  in  order  still  more  safely  to 
bind  their  clients  to  their  dominion,  they  at  length  make 
every  error  relating  to  their  professional  regulations,  whether 
it  be  a  misnomer,  a  mispleading,  or  the  like  transgression,  to 
be  of  as  fatal  a  consequence  as  a  failure  against  the  laws  of 
strict  justice.  Upon  the  foundation  of  the  above-mentioned 
definitions,  and  metaphysical  distinctions  of  cases  and  ac- 
tions, a  number  of  strict  rules  of  law  are  moreover  raised, 
with  which  none  can  be  acquainted  but  such  as  are  complete 
masters  of  those  distinctions  and  definitions. 

To  a  person  who,  in  a  posterior  age,  observes  for  the  first 
time  such  refinements  in  the  distribution  of  justice,  they 
appear  very  strange,  and  even  ridiculous.  Tet,  it  must  be 
confessed,  that  during  the  times  of  the  first  institution  of 
magistracies  and  courts  of  a  civil  nature,  ceremonies  and  for- 
malities of  different  kinds  are  very  useful  to  procure  to  such 
courts  both  the  confidence  of  those  persons  who  are  brought 
before  them,  and  the  respect  of  the  public  at  large ;  and 
they  thereby  become  actual  substitutes  for  military  force, 
which,  till  then,  had  been  the  chief  support  of  judges. 
Those  same  forms  and  professional  regulations  are  moreover 
useful  to  give  uniformity  to  the  proceedings  of  the  lawyers 
and  of  the  courts  of  law,  and  to  ensure  constancy  and  stea- 
diness to  the  rules  which  they  set  down  among  themselves. 
And  if  the  whole  system  of  the  refinements  we  mention 
continue  to  subsist  in  very  remote  ages,  it  is  in  great  mea- 
sure owing  (not  to  mention  other  causes)  to  their  having  so 
coalesced  with  the  essential  parts  of  the  law  as  to  make 
danger,  or  at  least  great  difficulties,  be  apprehended  from  a 
separation ;  and  they  may,  in  that  respect,  be  compared  with 
a  scaffolding  used  in  the  raising  of  a  house,  which,  though 
only  intended  to  set  the  materials  and  support  the  builders, 
happens  to  be  suffered  for  a  long  time  to  stand,  because  it 
is  thought  the  removal  of  it  might  endanger  the  building. 


BOMAN  JUEISCONSULTS.  97 

Very  singular  law  formalities  and  refined  practices,  of  the 
kind  here  alluded  to,  had  been  contrived  by  the  first  juris- 
consults in  Rome,  with  a  view  to  amplify  the  rules  set  down 
in  the  laws  of  the  Twelve  Tables ;  which,  being  few,  and 
engraven  on  brass,  everybody  could  know  as  well  as  they : 
it  even  was  a  general  custom  to  give  those  laws  to  children 
to  learn,  as  we  are  informed  by  Cicero. 

Very  accurate  definitions,  as  well  as  distinct  branches  of 
cases  and  actions,  were  contrived  by  the  first  Roman  juris- 
consults ;  and  when  a  man  had  once  made  his  election  of 
that  peculiar  kind  of  action  by  which  he  chose  to  pursue  his 
claim,  it  became  out  of  his  power  to  alter  it.  Settled  forms 
of  words,  called  actiones  legis,  were  moreover  contrived, 
which  men  must  absolutely  use  to  set  forth  their  demands. 
The  party  himself  was  to  recite  the  appointed  words  before 
the  prootor  ;  and  should  he  unfortunately  happen  to  miss  or 
add  a  single  word,  so  as  to  seem  to  alter  his  real  case  or  de- 
mand, he  lost  his  suit  thereby.  To  this  an  allusion  is  made 
by  Cicero,  when  he  says,  "  \Ve  have  a  civil  law  so  consti- 
tuted, that  a  man  becomes  nonsuited  who  has  not  proceeded 
in  the  manner  he  should  have  done."*  An  observation  of 
the  like  nature  is  also  to  be  found  in  Quintilian,  whose 
expressions  on  the  subject  are  as  follows : — "  There  is  besides 
another  danger  ;  for  if  but  one  word  has  been  mistaken,  we 
are  to  be  considered  as  having  failed  in  every  point  of  our 
suit."f  Similar  solemnities  and  appropriated  forms  of 
words  were  moreover  necessary  to  introduce  the  reciprocal 
answers  and  replies  of  the  parties,  to  require  and  accept 
sureties,  to  produce  witnesses,  &c. 

Of  the  above  actiones  legis,  the  Roman  jurisconsults  and 
pontiffs  had  carefully  kept  the  exclusive  knowledge  to  them- 
selves, as  well  as  of  those  days  on  which  religion  did  not 
allow  courts  of  law  to  sit.J  Cn.  Flavius,  secretary  to  Appius 
Claudius,  having  happened  to  divulge  the  secret  of  those 
momentous  forms  (an  act  for  which  he  was  afterwards  pre- 


*  Ita  jus  civile  habemus  constitutem,  vt  causd  cadat  is  qui  non  quemad- 
modum  oportet  egerit.     De  Invent.  II.  19. 

t  Est  eliam  pericuhsum,  quum,  si  uno  verbo  sit  erratum  told  causd  ceci- 
disse  videamur.     Inst.  Orat.  VII.  3. 

X  Lies  fasti  et  nefasti. 

H 
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ferred  by  the  people)  jurisconsults  contrived  fresh  ones, 
which  they  began  to  keep  written  with  secret  ciphers :  but 
a  member  of  their  own  body  again  betrayed  them,  and  the 
new  collection  which  he  published  was  called  Jus  jElianum, 
from  his  name  (Sex  iElius),  in  the  same  manner  as  the 
former  collection  had  been  called  Jus  Flavianum.  However, 
it  does  not  seem  that  the  influence  of  lawyers  became  much 
abridged  by  those  two  collections :  besides  written  infor- 
mation of  that  sort,  practice  is  also  necessary  :  and  the 
public  collections  we  mention,  like  the  many  books  that 
have  been  published  on  the  English  law,  could  hardly  enable 
a  man  to  become  a  lawyer,  at  least  sufficiently  so  as  to  con- 
duct a  lawsuit.* 

Modern  civilians  have  been  at  uncommon  pains  to  find 
out  and  produce  the  ancient  formula  we  mention ;  in  which 
they  have  really  had  great  success.  Old  comic  writers, 
such  as  Plautus  and  Terence,  have  supplied  them  witli 
several ;  the  settled  words,  for  instance,  used  to  claim  the 
property  of  a  slave,  frequently  occur  in  their  works.f 

*  The  Roman  jurisconsults  had  extended  their  skill  to  objects  of 
voluntary  jurisdiction  as  well  as  those  of  contentious  jurisdiction,  and  had 
devised  peculiar  formalities,  forms  of  words,  distinctions,  and  defini- 
tions, in  regard  to  obligations  between  man  and  man,  stipulations,  dona- 
tions, spousals,  and  especially  last  wills,  in  all  which  they  had  displayed 
surprising  nicety,  refinement,  accuracy,  and  strictness.  The  English 
lawyers  have  not  bestowed  so  much  pains  on  the  objects  of  voluntary 
jurisdiction,  nor  anything  like  it. 

t  The  words  addressed  to  the  plaintiff,  by  the  person  sued,  when 
the  latter  made  his  appearance  on  the  day  for  which  he  had  been  com- 
pelled to  give  sureties,  were  as  follow,  and  are  alluded  to  by  Plaut. 
Curcul.  I.  3.  v.  5: — "Where  art  thou  who  hast  obliged  me  to  give 
sureties  ?  Where  art  thou  who  summonedst  me  ?  Here  I  stand  before 
thee :  do  thyself  stand  before  me."  To  which  the  plaintiff  made 
answer,  "  Here  I  am."  The  defendant  replied,  "  What  dost  thou  say  ?" 
The  plaintiff  answered,  "  I  say  (Jio)" — and  then  followed  the  form  of 
words  by  which  he  chose  to  express  his  action  :  Ubi  tu  es,  qui  me  vndatns 
et  ?  Ubi  tu  es,  qui  me  ciidsli  ?  Ecce  ego  me  tibi  sisto ;  tu  contra  et  te 
tnihi  siste,  fyc. 

If  the  action,  for  instance,  was  brought  on  account  of  goods  stolen, 
the  settled  penalty  (or  damages)  for  which  was  the  restitution  of  twice 
the  value,  the  words  to  be  used  were,  AIO  decern  av.reos  mihi  furto  tuo 
abesse,  teque  eo  nomine  viginti  aureos  mihi  dare  oportere.  For  work  done, 
such  as  cleaning  of  clothes,  &c. — AlO  te  mihi  trilici  modium,  de  quo 
inter  nos  convenit  ob  polita  vestimenta  lua,  dare  oportere     For  recovering 
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Extremely  like  the  above  actiones  legis  are  the  writs  used 
in  the  English  courts  of  law.  Those  writs  are  framed  for, 
and  adapted  to,  every  branch  or  denomination  of  actions, 
such  as  detinue,  trespass,  action  upon  the  case,  accompt,  and 
covenant,  &c. ;  the  same  strictness  obtains  in  regard  to  them 
as  did  in  regard  to  the  Roman  formula  above-mentioned : 
there  is  the  same  danger  in  misapplying  them,  or  in  failing 
in  any  part  of  them :  and,  to  use  the  words  of  an  English 
law-writer  on  the  subject,  "  Writs  must  be  rightly  directed, 
or  they  will  be  nought.  In  all  writs,  care  must  be  had  that 
they  be  laid  and  formed  according  to  their  case,  and  so  pur- 
sued in  the  process  thereof."* 

The  same  formality  likewise  prevails  in  the  English  plead- 
ings and  conduct  of  the  process  as  obtained  in  the  old  Roman 
law  proceedings  ;  and  in  the  same  manner  as  the  Roman 
jurisconsults  had  their  aclionis  postulationes  et  editiones, 
their  injiciationes,  exceptiones,  sponsiones,  rep/icationes,  dupli- 
cations, fyc,  so  the  English  lawyers  have  their  counts,  bars, 
replications,  rejoinders,  sur-rejoinders,  rebutters,  sur-rebutters, 
fyc.  A  scrupulous  accuracy,  iu  observing  certain  rules,  is 
moreover  necessary  in  the  management  of  those  pleadings. 
The  following  are  the  words  of  an  English  law-writer  on  the 
subject :  "  Though  the  art  of  pleading  was  in  its  nature  and 

the  value  of  the  slave  killed  by  another  citizen — Aio  te  hominem  menm. 
occidisse,  ieque  mi  hi  quantum  tile  hoc  anno  plurimifuit  dare  oportere.  For 
damages  done  by  a  vicious  animal — Aio  bovem  Mitvii  tervum  meum,  Sti- 
chum,  cornu  pi-tlisse  et  occidisse,  eoque  nomine  Macium,  ant  servi  trslima- 
tionem  prasiare,  aut  bovem  mini  uoxie  dure,  oportere;  or,  Aio  ursem 
ilatvii  vulnus  intulisse,  et  Mavium  quantum  aquius  melius  mihi  dare,  opor- 
tere, 8fc. 

It  may  be  observed,  that  the  particular  kind  of  remedy  which  was 
provided  by  the  law  for  the  case  before  the  court  was  expressly  pointed 
out  in  the  formula  used  by  a  plaintiff;  and  in  regard  to  this  no  mistake 
was  to  be  made.  Thus,  in  the  last-quoted  formula,  the  words  quantum 
aquius  melius  show  that  the  praetor  was  to  appoint  inferior  judges  both 
to  ascertain  the  damage  done,  and  determine  finally  upon  the  case, 
according  to  the  direction  he  previously  gave  them  ;  these  words  being 
exclusively  appropriated  to  the  kind  of  actions  called  ar bit r aria,  from 
the  above-mentioned  judges  or  arbitrators.  In  actions  brought  to 
require  the  execution  of  conventions  that  had  no  name,  the  convention 
itself  was  expressed  in  the  formula ;  such  is  that  which  is  recited 
above,  relating  to  work  done  by  the  plaintiff,  &c. 

*  Jacob's  Law  Dictionary.     See  Writ. 
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design  only  to  render  the  fact  plain  and  intelligible,  and  to 
bring  the  matter  to  judgment  with  convenient  certainty,  it 
began  to  degenerate  from  its  primitive  simplicity.  Pleaders, 
yea  and  judges,  have  become  too  curious  in  that  respect ; 
pleadings  at  length  ended  in  a  piece  of  nicety  and  curiosity, 
by  which  the  miscarriage  of  many  a  cause,  upon  small  trivial 
objections,  has  been  occasioned."* 

There  is,  however,  a  difference  between  the  Roman  ac- 
tiones  legis,  and  the  English  writs,  which  is,  that  the  former 
might  be  framed  when  new  ones  were  necessary,  by  the 
praetor  or  judge  of  the  court,  or,  in  some  cases,  by  the  body 
of  the  jurisconsults  themselves, — whereas  writs,  when  wanted 
for  such  new  cases  as  may  offer,  can  only  be  devised  by  a 
distinct  judge  or  court,  exclusively  invested  with  such  powers, 
viz.,  the  High  Court  of  Chancery.  The  issuing  of  writs 
already  existing,  for  the  different  cases  to  which  they  belong, 
is  also  expressly  reserved  to  this  court ;  and  so  important 
has  its  office  on  those  two  points  been  deemed  by  lawyers, 
that  it  has  been  called,  by  way  of  eminence,  the  manufactory 
of  justice  (officina  justiticB) .  Original  writs,  besides,  when 
once  framed,  are  not  at  any  time  to  be  altered,  except  by 
parliamentary  authority .f 

Of  so  much  weight  in  the  English  law  are  these  original 
delineations  of  cases,  that  no  cause  is  suffered  to  be  pro- 
ceeded upon,  unless  they  first  appear  as  legal  introductors 
to  it.  However  important  or  interesting  the  case,  the 
judge,  till  he  sees  the  writ  he  is  used  to,  or  at  least  a  writ 

*  Cunningham's  Law  Dictionary.     See  Pleadings. 

t  Writs,  legally  issued,  are  also  necessary  for  executing  the  different 
incidental  proceedings  that  may  take  place  in  the  course  of  a  lawsuit, 
such  as  producing  witnesses,  &c.  The  names  given  to  the  different 
kinds  of  writs  are  usually  derived  from  the  first  Latin  words  by  which 
they  began  when  they  were  written  in  Latin,  or  at  least  from  some 
remarkable  word  in  them,  which  gives  rise  to  expressions  sufficiently 
uncouth  and  unintelligible.  Thus  a  pone  is  a  writ  issued  to  oblige  a 
person  in  certain  cases  to  give  sureties  {pone  per  vadium,  and  salvos 
plegios) .  A  writ  of  subpana  is  to  oblige  witnesses,  and  sometimes  other 
classes  of  persons,  to  appear  before  a  court.  An  action  of  qui  tarn  is  that 
which  is  brought  to  sue  for  a  proportional  share  of  a  fine  established  by 
some  penal  statute,  by  the  person  who  laid  an  information  ;  the  words 
in  the  writ  being,  Qui  lam  pro  domino  rege,  quam  pro  seipso  in  hac  parte 
sequilur,  Sfc. 
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issued  from  the  right  manufactory,  is  both  deaf  and  dumb. 
He  is  without  eyes  to  see  or  ears  to  hear.  Aud,  when  a 
case  of  a  new  kind  offers,  for  which  there  is  yet  no  writ  in 
being,  should  the  Lord  Chancellor  and  Masters  in  Chancery 
disagree  in  creating  one,  or  prove  unequal  to  the  arduous 
task,  the  great  national  council,  that  is,  parliament  itself,  is, 
in  such  emergency,  expressly  applied  to :  by  means  of  its 
collected  wisdom,  the  right  mystical  words  are  brought 
together  ;  the  judge  is  restored  to  the  free  use  of  his 
organs  of  hearing  and  of  speech  ;  and  by  the  creation  of  a 
new  writ,  a  new  province  is  added  to  the  empire  of  the 
courts  of  law. 

In  fine,  those  precious  writs,  those  valuable  briefs (brevid) 
as  they  are  also  called  by  way  of  eminence,  which  are  the 
elixir  and  quintessence  of  the  Jaw,  have  been  committed  to 
the  special  care  of  officers  appointed  for  that  purpose, 
whose  offices  derive  their  names  from  the  peculiar  instru- 
ments they  respectively  use  for  the  preservation  of  the 
deposit  with  which  they  are  intrusted ;  the  one  being  called 
the  office  of  the  Hanaper,  and  the  other  of  the  S7iiall  Bag* 

To  say  the  truth,  however,  the  creating  of  a  new  writ, 
upon  any  new  given  case,  is  matter  of  greater  difficulty  than 
the  generality  of  readers  are  aware  of.  The  very  importance 
which  is  thought  to  be  in  those  professional  forms  of  words, 
renders  them  really  important.  As  eveiy  thing,  without 
them,  is  illegal  in  a  court  of  common  law,  so  with  them  every 
thing  becomes  legal ;  that  is  to  say,  they  empower  the  court 
legally  to  determine  upon  every  kind  of  suit  to  which  they 
are  made  to  serve  as  introductors.  The  creating  of  a  new 
writ,  therefore,  amounts,  in  its  consequences,  to  the  framing 
of  a  new  law,  and  a  law  of  a  general  nature  too.  Now  the 
creating  of  such  a  law,  on  the  first  appearance  of  a  new  case, 
which  law  is  afterwards  to  be  applied  to  all  such  cases  as  may 
be  similar  to  the  first,  is  really  a  matter  of  difficulty :  espe- 
cially, when  men  are  yet  in  the  dark  as  to  the  best  kind  of 
provision  to  be  made  for  the  case  in  question,  or  even  when 

*  Hanaperiitm  el  Parva  Baga,  tho  Hanaper  Office,  and  the  Petty-Bug 
Office.  The  first  and  last  of  these  Latin  words,  it  may  be  observed,  do 
not  occur  in  Tully's  works.  To  the  care  of  the  Petty-Bag  Office  those 
writs  are  trusted  in  which  the  king's  business  is  concerned  ;  and  to  the 
llauaper  Office  those  which  relate  to  the  subject. 
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it  is  not,  perhaps,  yet  known  whether  it  he  proper  to  make 
any  provision  at  all.  The  framing  of  a  new  writ,  under 
such  circumstances,  is  a  measure  on  which  lawyers  or  judges 
will  not  very  willingly  either  venture  of  themselves,  or  apply 
to  the  legislature  for  that   purpose. 

From  the  above-mentioned  real  difficulty  in  creating  new 
writs  on  one  hand,  and  the  absolute  necessity  of  such  writs 
in  the  courts  of  common  law  on  the  other,  many  new  species 
of  claims  and  cases  (the  arising  of  which  is,  from  time  to 
time,  the  unavoidable  consequence  pf  the  progress  of  trade 
and  civilisation)  are  left  unprovided  for,  and  remain  like  so 
many  vacant  spaces  in  the  law,  or  rather  like  so  many  inac- 
cessible spots,  which  the  laws  in  being  cannot  reach  :  now 
this  is  a  great  imperfection  in  the  distribution  of  justice, 
which  should  be  open  to  every  individual,  and  provide  reme- 
dies for  every  kind  of  claim  which  men  may  set  up  against 
each  other.* 

To  remedy  the  above  inconvenience,  or  rather  in  some 
degree  to  palliate  it,  law  fictions  have  been  resorted  to,  in 
the  English  law,  by  which  writs,  being  warped  from  their 
actual  meaning,  are  made  to  extend  to  cases  to  which  they 
in  no  shape  belong. 

Law  fictions  of  the  kind  we  mention  were  not  unknown  to 
the  old  Roman  jurisconsults ;  and,  as  an  instance  of  their 
ingenuity  in  that  respect,  may  be  mentioned  that  kind  of 
action  in  which  a  daughter  was  called  a  son.t  Several 
instances  might  also  be  quoted  of  the  fictitious  use  of  writs 
in  the  English  courts  of  common  law.  A  very  remarkable 
expedient  of  that  sort  occurs  in  the  method  generally  used 
to  sue  for  the  payment  of  certain  kinds  of  debt,  "before  the 
Court  of  Common  Pleas  ;  such  (if  I  mistake  not)  as  a  salary 

*  The  act  of  uniformity  of  process  in  civil  actions,  2  Will.  IV. 
c.  30,  has  to  a  great  extent  simplified  the  inconsistencies  pointed  out  in 
this  chapter  with  regard  to  original  writs. — Ed. 

t  From  the  above  instance  it  might  be  concluded  that  the  Roman 
jurisconsults  possessed  still  greater  power  than  the  English  parliament ; 
for  it  is  a  fundamental  principle  with  the  English  lawyers,  that  parlia- 
ment can  do  every  thing,  except  making  a  woman  a  man,  or  a  man  a 
woman. 

[De  Lolme  here  sets  forth  the  omnipotence  of  Parliament  as  a  maxim, 
which  Blackstone  declares  to  be  a  figure  of  speech  rather  too  bold,  bee 
Supplementary  Illustrations,  No.  5. — Ed.~] 
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for  work  done,  indemnity  for  fulfilling  orders  received,  &c. 
The  writ  issued  in  these  cases  is  grounded  on  the  suppo- 
sition, that  the  person  sued  has  trespassed  on  the  ground 
of  the  plaintiff,  and  broken,  by  force  of  arms,  through  his 
fences  and  inclosures ;  and,  under  this  predicament,  the 
defendant  is  brought  before  the  court :  this  species  of  writ, 
which  lawyers  have  found  of  most  convenient  use,  to  in- 
troduce before  a  court  of  common  law  the  kinds  of  claim  we 
mention,  is  called  in  technical  language  a  clausttm  /regit. 
In  order  to  bring  a  person  before  the  Court  of  King's  Bench, 
to  answer  the  demands  of  much  the  same  nature  with  those 
above,  a  writ,  called  a  latitat,  is  issued,  in  which  it  is  taken 
for  granted  that  the  defendant  insidiously  conceals  himself, 
and  is  lurking  in  some  county,  different  from  that  in  which 
the  court  is  sitting ;  the  expressions  used  in  the  writ  being, 
that  "he  runs  up  and  down  and  secretes  himself:"  though 
no  such  fact  is  seriously  meant  to  be  advanced  either  by  the 
attorney  or  the  party. 

The  same  principle  of  strict  adherence  to  certain  forms 
long  since  established,  has  also  caused  lawyers  to  introduce 
into  their  proceedings  fictitious  names  of  persons,  who  are 
supposed  to  discharge  the  office  of  sureties  ;  and  in  certain 
cases,  it  seems,  the  name  of  a  fictitious  person  is  introduced 
in  a  writwith  that  of  thepriucipal  defendant,as  beingjoinedin 
a  common  cause  with  him.  Another  instance  of  the  same  high 
regard  of  lawyers,  and  judges  too,  for  certain  old  forms, 
which  makes  them  more  unwilling  to  depart  from  such 
forms  than  from  the  truth  itself  of  facts,  occurs  in  the  above- 
mentioned  expedient  used  to  bring  ordinary  causes  before 
the  Court  of  Excheqtier,  in  order  to  be  tried  there  at 
common  law ;  which  is,  by  making  a  declaration  that 
the  plaintiff  is  a  king's  debtor,  though  neither  the  court, 
nor  the  plaintiffs  attorney,  lay  any  serious  stress  on  the 
assertion.* 

*  Another  instance  of  the  strict  adherence  of  the  English  lawyers  to 
their  old  established  forms,  in  preference  even  to  the  truth  of  facts, 
occurs  in  the  manner  of  executing  the  very  act  mentioned  in  this  chap- 
tor,  passed  in  the  reign  of  George  I.  for  preventing  personal  arrest  for 
debts  under  forty  shillings.  If  the  defendant,  after  being  personally 
served  with  a  copy  of  the  process,  does  not  appear  on  the  appointed 
days,  the  method  is  to  suppose  that  he  has  actually  made  his  appearance, 


104  THE  CONSTITUTION  OF  ENGLAND. 

CHAPTER  XI. 

THE  SUBJECT  CONTINUED.   THE  COUBTS  OF  EQUITY. 

IIoweveb,  there  are  limits  to  these  fictions  and  subtilties  ; 
and  the  remedies  of  the  law  cannot  by  their  means  be  ex- 
tended to  all  cases  that  may  arise,  unless  too  many  ab- 
surdities are  suffered  to  be  accumulated ;  nay,  there  have 
been  instances  in  which  the  improper  application  of  writs, 
in  the  courts  of  law,  has  been  checked  by  authority.  In 
order,  therefore,  to  remedy  the  inconveniences  we  mention 
— that  is,  in  order  to  extend  the  administration  of  dis- 
tributive justice  to  all  possible  cases,  by  freeing  it  from  the 
professional  difficulties  that  have  gradually  grown  up  in  its 
way — a  new  kind  of  courts  has  been  instituted  in  England, 
called  Courts  of  Equity. 

The  generality  of  people,  misled  by  the  word  equity,  have 
conceived  false  notions  of  the  office  of  these  courts  ;  and  it 
seems  to  be  generally  thought,  that  the  judges  who  sit  in 
them  are  only  to  follow  the  rules  of  natural  equity  ;  by 
which  people  seem  to  understand,  that,  in  a  court  of  equity, 
the  judge  may  follow  the  dictates  of  his  own  private  feelings, 
and  ground  his  decisions,  as  he  thinks  proper,  on  the  pe- 
culiar circumstances  and  situation  of  those  persons  who 
make  their  appearance  before  him.  Nay,  Dr.  Johnson  (in 
his  abridged  Dictionary)  gives  the  following  definition  of 
the  power  of  the  Court  of  Chancery,  considered  as  a  court 
of  equity :  "  The  Chancellor  hath  power  to  moderate  and 
temper  the  written  law,  and  subjecteth  himself  only  to  the 
law  of  nature  and  conscience:"  for  which  definition  Dean 
Swift,  and  Cowell,  who  was  a  lawyer,  are  quoted  as  authori- 
ties. Other  instances  might  be  produced  of  lawyers  who 
have  been  inaccurate  in  their  definitions  of  the  true  offices 
of  the  judges  of  equity.  And  the  above-named  doctor  him- 
self is  on  no  subject  a  despicable  authority. 

and  t  he  cause  is  proceeded  upon  according  to  this  supposition :  fic- 
titious names  of  bails  are  also  resorted  to. 

[The  absurd  fictions  mentioned  in  the  text  and  in  this  note,  have 
been  abolished  since  1830-2  ;  and  more  recently  John  Doe  and  Richard 
Roe  also  have  disappeared.    See  Supplementary  Illustrations,  No.  6. — Ed.~\ 
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Certainly  the  power  of  the  judges  of  equity  cannot  be  to 
alter,  by  their  own  private  power,  the  written  law,  that  is, 
acts  of  parliament,  and  thus  to  control  the  legislature. 
Their  office  only  consists,  as  will  be  proved  in  the  sequel, 
in  providing  remedies  for  those  cases  for  which  the  public 
good  requires  that  remedies  should  be  provided,  and  in 
regard  to  which  the  courts  of  common  law,  shackled  by 
their  original  forms  and  institutions,  cannot  procure  any  : — 
or,  in  other  words,  the  courts  of  equity  have  a  power  to  ad- 
minister justice  to  individuals,  unrestrained  (not  by  the 
law,  but)  by  the  professional  law  difficulties  which  lawyers 
have  from  time  to  time  contrived  in  the  courts  of  common 
law,  and  to  which  the  judges  of  those  courts  have  given 
their  sanction.* 

An  office  of  the  kind  here  mentioned  was  soon  found 
necessary  in  Rome,  for  reasons  of  the  same  nature  with  those 
above  delineated.  For  it  is  remarkable  enough,  that  the  body 
of  English  lawyers,  by  refusing  admittance  to  the  code  of 
Roman  laws,  as  it  existed  in  the  later  times  of  the  empire, 
have  only  subjected  themselves  to  the  same  difficulties  under 
which  the  old  Roman  jurisconsults  laboured,  during  the 
time  they  were  raising  the  structure  of  those  same  laws. 
And  it  may  also  be  observed,  that  the  English  lawyers,  or 
judges,  have  fallen  upon  much  the  same  expedients  as  those 
which  the  Roman  jurisconsults  and  praetors  had  adopted. 

This  office  of  a  judge  of  equity,  was,  in  time,  assumed  by 
the  prsetor  in  Rome,  in  addition  to  the  judicial  power  he 
before  possessed.f  At  the  beginning  of  the  year  for  which 
he  had  been  elected,  the  praetor  made  a  declaration  of  those 
remedies  for  new  difficult  cases,  which  he  had  determined 
to  afford  during  the  time  of  his  magistracy  ;  in  the  choice 
of  which  he  was  no  doubt  directed,  either  by  his  own  obser- 
vations (while  out  of  office)  on  the  propriety  of  such  reme- 
dies, or  by  the  suggestions  of  experienced  lawyers  on  the 
subject.     This  declaration  (edictum)  the  prsetor  produced 

*  Seklen  remarks,  that  "  Equity  was  according  to  the  conscience  of 
him  that  was  chancellor." — E</. 

t  The  prsetor  thus  possessed  two  distinct  branches  of  judicial  au- 
thority, in  the  same  manner  as  the  Court  of  Exchequer  does  in  Eng- 
land, which  occasionally  sits  as  a  court  of  common  law,  and  a  court  of 
equity. 
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in  albo,  as  the  expression  was.  Modern  civilians  have  made 
many  conjectures  on  the  real  meaning  of  the  above  words  ; 
one  of  their  suppositions,  which  is  as  likely  to  be  true  as  any 
other,  is,  that  the  heads  of  new  law  remedies  devised  by 
the  praetor,  were  written  on  a  whitened  wall  by  the  side  of 
his  tribunal. 

Among  the  provisions  made  by  the  Roman  praetors  in 
their  capacity  of  judges  of  equity,  may  be  mentioned  those 
which  they  introduced  in  favour  of  emancipated  sons,  and 
of  relatives  by  the  women's  side  (coynati),  in  regard  to  the 
right  of  inheriting.  Emancipated  sons  were  supposed,  by 
the  laws  of  the  Twelve  Tables,  to  have  ceased  to  be  the 
children  of  their  father,  and,  as  a  consequence,  a  legal  claim 
was  denied  them  on  the  paternal  inheritance :  of  the  rela- 
tives by  the  women's  side  no  notice  was  taken,  in  that 
article  of  the  same  laws  which  treated  of  the  right  of  suc- 
cession, mention  being  only  made  of  relatives  by  the  men's 
side  (agnati).  The  former  the  praetor  admitted,  by  the 
edict  unde  liberi,  to  share  their  father's  (or  grandfather's) 
inheritance  with  their  brothers ;  and  the  latter  he  put  in 
possession  of  the  patrimony  of  a  kinsman  deceased,  by  means 
of  the  edict  unde  cognati,  when  there  were  no  relatives  by 
the  men's  side.  These  two  kinds  of  inheritance  were  not, 
however,  called  Juereditas,  but  only  bonorum  possessio  :  these 
words  being  very  accurately  distinguished,  though  the  eftect 
was  in  the  issue  exactly  the  same.* 

In  the  same  manner,  the  laws  of  the  Twelve  Tables  had 
provided  relief  only  for  cases  of  theft ;  and  no  mention  was 
made  in  them  of  cases  of  goods  taken  away  by  force  (a 
deed  which  was  not  looked  upon  in  so  odious  a  light  at 
Some  as  theft,  which  was  considered  as  the  peculiar  guilt 

*  As  the  power  of  fathers,  at  Rome,  was  unbounded,  and  lasted 
a3  long  as  their  life,  the  emancipating  of  sons  was  a  case  that  occurred 
frequently  enough,  either  for  the  security  or  satisfaction  of  those  who 
engaged  in  any  undertaking  with  them.  The  power  of  fathers  had 
been  carried  so  far  by  the  laws  of  Romulus,  confirmed  afterwards  by 
those  of  the  Twelve  Tables,  that  they  might  sell  their  sons  for  slaves 
as  often  as  three  times,  if,  after  the  first  or  second  sale,  they  happened 
to  acquire  their  liberty  ;  it  was  only  after  being  sold  for  the  third  time, 
and  then  becoming  again  free,  that  sons  could  be  entirely  released  from 
the  paternal  authority.  On  this  law-doctrine  was  founded  the  peculiar 
formality  of  emancipating  sons.     A  pair  of  scales,  and  some  copper 
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of  slaves.)  Tn  process  of  time  the  prsetor  promised  relief  to 
such  persons  as  might  have  their  goods  taken  from  them 
by  open  force,  and  gave  them  an  action  for  the  recovery  of  four 
times  the  value,  against  those  who  had  committed  the  fact 
with  an  evil  intention.  Si  cui  dolo  malo  bona  rapta  esse 
dicentur,  et  in  quadntplum  JUDICIUM  DABO. 

Again,  neither  the  laws  of  the  Twelve  Tables,  nor  the 
laws  made  afterwards  in  the  assemblies  of  the  people,  had 
provided  remedies  except  for  very  few  cases  of  fraud.  Here 
the  praetor  likewise  interfered  in  his  capacity  of  judge  of 
equity,  though  so  very  late  as  the  time  of  Cicero  ;  and 
promised  relief  to  defrauded  persons,  in  those  cases  in  which 
the  laws  in  being  afforded  no  action.  Qua  dolo  malo  facia 
esse  dicentur,  si  de  his  rebus  alia  actio  non  eril,  et  justa  causa 
esse  videbitur,  judicium  dabo.*  By  edicts  of  the  same 
nature,  praetors  in  process  of  time  gave  relief  in  certain  cases 
to  married  women,  and  likewise  to  minors  (jninoribus  xxv. 
annis  succurit  praetor,  &c.)f 

coin,  were  first  brought ;  without  the  presence  of  these  ingredients, 
the  whole  business  would  have  been  void  :  and  the  father  then  made  a 
formal  sale  of  his  son  to  a  person  appointed  to  buy  him,  who  was  im- 
mediately to  manumit  or  free  him  :  these  sales  and  manumissions  were 
repeated  three  times.  Five  witnesses  were  to  be  present,  besides  a  man 
to  hold  the  scales  {libripens) ,  and  another  (anlestatus)  occasionally  to 
remind  the  witnesses  to  be  attentive  to  the  business  before  them. 

*  At  the  same  time  that  the  praetor  proifered  a  new  edict,  lie  also 
made  public  those  peculiar  formula?  by  which  the  execution  of  the  same 
was  afterwards  to  be  required  from  him.  The  name  of  that  praetor 
who  first  produced  the  edict  above-mentioned  was  Aquilius,  as  we  are 
informed  by  Cicero,  in  that  elegant  story  well  known  to  scholars,  in 
which  he  relates  the  kind  of  fraud  that  was  put  upon  Canius,  a  Roman 
knight,  when  he  purchased  a  pleasure-house  and  gardens,  near  Syracuse 
in  Sicily.  This  account  Cicero  concludes  with  observing,  that  Canius 
was  left  without  remedy,  "  as  Aquilius,  his  colleague  and  friend,  had 
not  yet  published  his  formula?  concerning  fraud." — Quid  enitn  faceret  ? 
nondum  enim  Aquilius,  collega  et  familiaris  metis,  protulerat  de  dolo  ma'o 
formulas.     Off.  III.  14. 

f  The  law  collection,  or  system  that  was  formed  by  the  series  of 
edicts  published  at  different  times  by  praetors,  was  called  jut  prat orium, 
and  also  jus  honorarium  {not  strictly  binding).  The  laws  of  the  Twelve 
Tables,  together  with  all  such  other  laws  as  had  at  any  time  been  passed 
in  the  assembly  of  the  people,  were  called,  by  way  of  eminence,  jus 
civile.  The  distinction  wa3  exactly  of  the  same  nature  as  that  which 
takes  place  in  England  between  the  common  and  statute  laws,  and  the 
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The  courts  of  equity  established  in  England  have  in  like 
manner  provided  remedies  for  a  very  great  number  of  cases, 
or  species  of  demand,  for  which  the  courts  of  common  law, 
cramped  by  their  forms  and  peculiar  law  tenets,  can  afford 
none.  Thus,  the  courts  of  equity  may,  in  certain  cases, 
give  actions  for  and  against  infants,  notwithstanding  their 
minority, — and  for  and  against  married  women,  notwithstand- 
ing their  coverture.  Married  women  may  even,  in  certain 
cases,  sue  their  husbands  before  a  court  of  equity.  Executors 
may  be  made  to  pay  interest  for  money  that  lies  long  in 
their  hands.  Courts  of  equity  may  appoint  commissioners 
to  hear  the  evidence  of  absent  witnesses.  When  other 
proofs  fail,  they  may  impose  an  oath  on  either  of  the  parties  ; 
or,  in  the  like  case  of  a  failure  of  proofs,  they  may  compel  a 
trader  to  produce  his  books  of  trade.  They  may  also  con- 
firm a  title  to  land,  though  one  has  lost  his  writings,  &c. 

The  power  of  the  courts  of  equity  in  England,  of  which 
the  Court  of  Chancery  is  the  principal  one,  no  doubt  owes 
its  origin  to  the  power  possessed  by  the  latter,  both  of 
creating  and  issuing  writs.  When  new  complicated  cases 
offered,  for  which  a  new  kind  of  writ  was  wanted,  the 
judges  of  Chancery,  finding  that  it  was  necessary  that  justice 
should  be  done,  and  at  the  same  time  being  unwilling  to 
make  general  and  perpetual  provisions  on  the  cases  before 
them  by  creating  new  writs,  commanded  the  appearance  of 
both  parties,  in  order  to  procure  as  complete  information 
as  possible  in  regard  to  the  circumstances  attending  the 
case  ;  and  then  they  gave  a  decree  upon  the  same  by  way 
of  experiment. 

To  beginnings  and  circumstances  like  these,  the  English 
courts  of  equity,  it  is  not  to  be  doubted,  owe  their  present 
existence.  In  our  days,  when  such  strict  notions  are 
entertained  concerning  the  power  of  magistrates  and  judges, 

law  or  practice  of  the  courts  of  equity.  The  two  branches  of  the 
praetor's  judicial  office  were  very  accurately  distinguished ;  and  there 
was,  besides,  this  capital  difference  between  the  remedies  or  actions 
which  he  gave  in  his  capacity  of  judge  of  civil  law,  and  those  in  his 
capacity  of  judge  of  equity,  that  the  former,  being  grounded  on  the 
jus  civi/e,  were  perpetual,  and  were  called  acliones  civiles  or  acliones 
per/ielua ;  the  latter  were  obliged  to  be  preferred  within  the  year,  and 
were  accordingly  called  acliones  annua  or  acliones  praloria. 
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it  can  scarcely  be  supposed  that  those  courts,  however  useful, 
could  gain  admittance.  JNor,  indeed,  even  in  the  times  when 
they  were  instituted,  were  their  proceedings  free  from 
opposition ;  and  afterwards,  so  late  as  the  reign  of  queen 
Elizabeth,  it  was  adjudged,  in  the  case  of  Col  lesion  and 
Gardner,  that  the  killiug  a  sequestrator  from  the  Court  of 
Chancery,  in  the  discharge  of  his  business,  was  no  murder  ; 
which  judgment  could  only  be  awarded  on  the  ground  that 
the  sequestrator's  commission,  aud  consequently  the  power 
of  his  employers,  were  illegal.*  However,  the  authority 
of  the  courts  of  equity  has  in  process  of  time  become 
settled  ;  one  of  the  constituent  branches  of  the  legislature 
even  receives  at  present  appeals  from  the  decrees  passed  in 
those  courts  ;  and  I  have  no  doubt  that  several  acts  of  the 
whole  legislature  might  be  produced,  in  which  the  office  of 
the  courts  of  equity  is  openly  acknowledged. 

The  kind  of  process  that  has  in  time  been  established  in 
the  Court  of  Chancery  is  as  follows : — After  a  petition  is 
received  by  the  court,  the  person  sued  is  served  writh  a  writ 
of  subpoena,  to  command  his  appearance.  If  he  does  not 
appear,  an  attachment  is  issued  against  him  ;  if  a  non-inventus 
is  returned,  that  is,  if  he  is  not  to  be  found,  a  procla- 
mation goes  forth  against  him  ;  then  a  commission  of  rebellion 
is  issued  for  apprehending  him,  and  bringing  him  to  the 
Fleet  Prison,  if  the  person  sued  stands  farther  in  contempt, 
a  serjeant-at-arms  is  to  be  sent  out  to  take  him ;  and,  if  he 
cannot  be  taken,  a  sequestration  of  his  land  may  be  obtained 
till  he  appears.  Such  is  the  power  which  the  Court  of 
Chancery,  as  a  court  of  equity,  hath  gradually  acquired  to 
compel  appearance  before  it.  In  regard  to  the  execution 
of  the  decrees  it  gives,  it  seems  that  court  has  not  been 
quite  so  successful ;  at  least,  those  law-writers  whose  works 
1  have  had  an  opportunity  of  seeing,  hold  it  as  a  maxim, 
that  the  Court  of  Chancery  cannot  bind  the  estate,  but  only 
the  person ;   and  as  a  consequence,  a  person  who  refuses 

*  When  Sir  E.  Coke  was  Lord  Chief  Justice  of  the  King's  Bench, 
and  Lord  Ellesmere  Lord  Chancellor,  during  the  reign  of  James  I.,  a 
very  serious  quarrel  also  took  place  between  the  courts  of  law  and  those 
of  equity,  which  is  mentioned  in  the  fourth  chapter  of  the  third  book  of 
Judge  Blackstone's  Commentaries  :  a  work  in  which  more  might  reason- 
ably have  been  said  on  the  subject  of  the  courts  of  equity. 
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to  submit  to  its  decree  is  only  to  be  confined  in  the  Fleet 
Prison.* 

On  this  occasion  I  shall  observe,  that  the  authority  of 
the  Lord  Chancellor  in  England,  in  his  capacity  of  a  judge  of 
equity,  is  much  more  narrowly  limited  than  that  which  the 
praetors  in  Home  had  been  able  to  assume.f  The  Eoman 
praetors,  we  are  to  remark,  united  in  themselves  the  double 
office  of  deciding  cases  according  to  the  civil  law  (jus  civile), 
and  to  the  praetorian  law,  or  law  of  equity  ;  nor  did  there 
exist  any  other  courts  besides  their  own,  that  might  serve  as 
a  check  upon  them :  hence  it  happens  that  their  proceedings 
in  the  career  of  equity  were  very  arbitrary.  In  the  first 
place,  they  did  not  use  to  make  it  any  very  strict  rule  to 
adhere  to  the  tenor  of  their  own  edicts,  during  the  whole 
year  which  their  office  lasted  ;  and  they  assumed  a  power 
of  altering  them  as  they  thought  proper.  To  remedy  so 
capital  a  defect  in  the  distribution  of  justice,  a  law  was 
passed  so  late  as  the  year  of  Eome  687  (not  long  before 
Tully's  time)  which  was  called  Lex  Cornelia,  from  the  name 
of  C.  Cornelius,  a  tribune  of  the  people,  who  propounded 
it  under  the  consulship  of  C.  Piso  and  Man.  Glabrio.  By 
this  law  it  was  enacted,  that  praetors  should  in  future  con- 
stantly decree  according  to  their  own  edicts,  without  altering 
any  thing  in  them  during  the  whole  year  of  their  praetorship. 
Some  modern  civilians  produce  a  certain  senatus-consult 
to  the  same  effect,  which,  they  say,  had  been  passed  a  hundred 
years  before  ;  while  others  are  of  opinion  that  the  same 
is  not  genuine:  however,  supposing  it  to  be  really  so,  the 
passing  of  the  law  we  mention  shows  that  it  had  not  been  so 
well  attended  to  as  it  ought  to  have  been. 

*  The  Court  of  Chancery  was,  very  likely,  the  first  instituted  of  the 
two  courts  of  equity :  as  it  was  the  highest  court  in  the  kingdom,  it  was 
best  able  to  begin  the  establishment  of  an  office  or  power,  which  natu- 
rally gave  rise  at  first  to  so  many  objections.  The  Court  of  Exchequer, 
we  may  suppose,  only  followed  the  example  of  the  Court  of  Chancery  : 
in  order  the  better  to  secure  the  new  power  it  assumed,  it  even  found 
it  necessary  to  bring  out  the  whole  strength  it  could  muster ;  and  both 
the  Treasurer  and  the  Chancellor  of  the  Exchequer  sit  (or  are  supposed 
to  sit)  in  the  Court  of  Exchequer,  when  it  is  formed  as  a  court  of 
equity. 

t  This  Equity  Court  of  Exchequer  was  abolished  by  the  5th  Victoria, 
c.  5.— Ed. 
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Though  the  above-mentioned  arbitrary  proceedings  of 
praetors  were  thus  repressed,  they  retained  another  privilege, 
equally  hurtful ;  which  was,  that  every  new  praetor,  on  his 
coming  into  office,  had  it  in  his  power  to  retain  only  what 
part  he  pleased  of  the  edicts  of  his  predecessors,  and  to 
reject  the  remainder:  from  which  it  followed  that  the 
praetorian  laws  or  edicts,  though  provided  for  so  great  a 
number  of  important  cases,  were  really  in  force  for  only  one 
year,  the  time  of  the  duration  of  a  praetor's  office.  Nor  was 
a  regulation  made  to  remedy  this  capital  defect  in  the  lio- 
man  jurisprudence  before  the  time  of  the  emperor  Hadrian ; 
which  is  another  remarkable  proof  of  the  very  great  slowness 
with  which  useful  public  regulations  take  place  in  any  nation. 
Under  the  reign  of  the  emperor  we  mention,  the  most  useful 
edicts  of  former  praetors  were  by  his  order  collected,  or 
rather  compiled,  into  one  general  edict,  which  was  thence- 
forward to  be  observed  by  all  civil  judges  in  their  decisions, 
and  was  accordingly  called  the  perpetual  edict  (perpetuum 
edictum).  This  edict,  though  now  lost,  soon  grew  into  great 
repute ;  all  the  jurisconsults  of  those  days  vied  with  each 
other  in  writing  commmentaries  upon  it ;  and  the 
emperor  himself  thought  it  so  glorious  an  act  of  his 
reign,  to  have  caused  the  same  to  be  framed,  that  he 
considered  himself  on  that  account  as  being  another  Numa* 

But  the  courts  of  equity  in  England,  notwithstanding 
the  extensive  jurisdiction  they  have  been  able,  in  process  of 
time,  to  assume,  never  superseded  the  other  courts  of  law. 
These  courts  still  continue  to  exist  in  the  same  manner  as 
formerly,  and  have  proved  a  lasting  check  on  the  innovations, 

*  Several  other  more  extensive  law  compilations  were  framed  after 
the  perpetual  edict  we  mention  ;  thee  having  been  a  kind  of  emulation 
among  the  Roman  emperors,  in  regard  to  the  improvement  of  the  law. 
At  last,  under  the  reign  of  Justinian,  that  celebrated  compilation  was 
published,  called  the  code  of  Justinian,  which,  under  different  titles, 
comprises  the  Roman  laws  and  the  edicts  of  the  prsetors,  together  with 
the  rescripts  of  the  emperors  :  and  an  equal  sanction  was  given  to  the 
whole.  This  was  an  event  of  much  the  same  nature  as  that  which  will 
take  place  in  England,  whenever  a  coalition  shall  be  effected  between 
the  courts  of  common  law  and  those  of  equity,  and  both  shall  thence- 
forward bo  bound  alike  to  frame  their  judgments  from  the  whole  mass 
of  decided  cases  and  precedents  then  existing, — at  least,  such  of  it  as  may 
be  consistently  brought  together  into  one  compilation. 
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and  in  general  the  proceedings  of  the  courts  of  equity.  And 
here  we  may  remark  the  singular,  and  at  the  same  time 
effectual,  means  of  balancing  each  other's  influence,  recipro- 
cally possessed  by  the  courts  of  the  two  different  species, 
By  means  of  its  exclusive  privilege  both  of  creating  and 
issuing  writs,  the  Court  of  Chancery  has  been  able  to  hinder 
the  courts  of  common  law  from  arrogating  to  themselves  the 
cognizance  of  those  new  cases  which  were  not  provided  for 
by  any  law  in  being,  and  thus  dangerously  uniting  in  them- 
selves the  power  of  judges  of  equity  with  that  of  judges  of 
commonlaw.  On  the  other  hand, the  courts  of  common  law  are 
alone  invested  with  the  power  of  punishing  (or  allowing 
damages  for)  those  cases  of  violence  by  which  the  pro- 
ceedings of  the  courts  of  equity  might  be  opposed  ;  and 
thus  they  have  been  enabled  to  obstruct  the  enterprises  of 
the  latter,  and  prevent  their  effecting  in  themselves  the  like 
dangerous  union  of  the  two  offices  of  judges  of  common 
law  and  of  equity. 

From  the  situation  of  the  English  courts  of  equity  with 
respect  to  the  courts  of  common  law,  those  courts  have 
really  been  kept  within  limits  that  may  be  said  to  be  exactly 
defined,  if  the  nature  of  their  functions  be  considered.  In 
the  first  place,  they  can  neither  touch  acts  of  parliament, 
nor  the  established  practice  of  the  other  courts,  much  less 
reverse  the  judgments  already  passed  in  these  latter,  as  the 
Roman  praetors  sometimes  used  to  do  in  regard  to  the 
decisions  of  their  predecessors  in  office,  and  sometimes  also 
in  regard  to  their  own.  The  courts  of  equity  are  even  re- 
strained from  taking  cognizance  of  any  case  for  which  the 
other  courts  can  possibly  afford  remedies.  Nay,  so  stre- 
nuously have  the  courts  of  common  law  defended  the  verge 
of  their  frontier,  that  they  have  prevented  the  courts  of 
equity  from  using  in  their  proceedings  the  mode  of  trial  by 
a  jury ;  so  that,  when,  in  a  case  of  which  the  Court  of 
Chancery  has  already  begun  to  take  cognizance,  the  parties 
happen  to  join  issue  on  any  particular  fact  (the  truth  or 
falsehood  of  which  a  jury  is  to  determine)  the  Court  of 
Chancery  is  obliged  to  deliver  up  the  cause  to  the  Court  of 
King's  Bench,  there  to  be  finally  decided.  In  fine,  the 
example  of  the  regularity  of  the  proceedings,  practised  in 
the  courts  of  common  law,  has  been  communicated  to  the 
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courts  of  equity ;  and  rolls  or  records  are  carefully  kept  of 
the  pleadings,  determinations,  and  acts  of  these  courts,  to 
serve  as  rules  for  future  decisions.* 

So  far,  therefore,  from  having  it  in  his  power  "  to  temper 
and  moderate"  (that  is,  to  alter)  the  written  law  or  statutes, 
a  judge  of  equity,  we  find,  cannot  alter  the  unwritten  law — 
that  is  to  say,  the  established  practice  of  the  other  courts, 
and  the  judgments  grounded  thereupon  ;  nor  can  he  even 
meddle  with  those  cases  for  which  either  the  written  or 
unwritten  law  has  already  made  general  provisions,  and  of 
which  there  is  a  possibility  for  the  ordinary  courts  of  law 
to  take  cognizance. 

From  all  the  above  observations  it  follows,  that,  of  the 
courts  of  equity,  as  established  in  England,  the  following 
definition  may  be  given —  which  is,  that  they  are  a  kind  of 
inferior  experimental  legislature,  continually  employed  in 
finding  out  and  providing  law  remedies  for  those  new  species 
of  cases  for  which  neither  the  courts  of  common  law,  nor 
the  legislature,  have  yet  found  it  convenient  or  practicable 
to  establish  any ;  in  doing  which,  they  are  to  forbear  to 
interfere  with  such  cases  as  they  find  already  in  general 
provided  for.  A  judge  of  equity  is  also  to  adhere,  in  his 
decisions,  to  the  system  of  decrees  formerly  passed  in 
his  own  court,  regular  records  of  which  are  kept  for  that 
purpose. 

Prom  this  latter  circumstance  it  again  follows,  that  a 
judge  of  equity,  by  the  very  exercise  he  makes  of  his  power, 
is  continually  abridging  the  arbitrary  part  of  it ;  as 
every  new  case  he  determines,  every  precedent  he  es- 
tablishes, becomes  a  laud-mark  or  boundary  which  both 
he  and  his  successors  in  office  are  afterwards  expected  to 
regard,  t 

Here  it  may  be  added  as  a  conclusion,  that  appeals  from 

*  The  Master  of  the  Rolls  is  the  keeper  of  these  records,  as  the  title 
of  the  office  expresses.  His  employment  in  the  Court  of  Chancery  is  of 
great  importance,  as  ho  can  hear  and  determine  causes  in  the  absence 
of  the  Lord  Chancellor. 

t  "  Hence,"  says  Mr.  Millar,  "  law  is  constantly  gaining  ground  upon 
equity.  Every  new  and  extraordinary  interposition  is,  by  length  of 
time,  converted  into  an  old  rule.  A  great  part  of  what  is  now  strict 
law  was  formerly  considered  as  equity  ;  and  the  equitable  decisions  of 
this  age  will  unavoidably  be  ranked  under  the  strict  law  of  the  next." 

I 
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the  decrees  passed  in  the  courts  of  equity  are  carried  to 
the  House  of  Peers ;  which  circumstance  alone  might 
suggest  that  a  judge  of  equity  is  subjected  to  certain  positive 
rules,  besides  those  "  of  nature  and  conscience  only ;"  an 
appeal  being  naturally  grounded  on  a  supposition  that  some 
rules  of  that  kind  were  neglected.* 


*  The  Court  of  Chancery  has  been  greatly  reformed  since  the  first 
publication  of  the  last  edition  by  De  Lolme  of  this  work.  Its  judges 
are  at  present  the  Lord  Chancellor,  three  Vice  Chancellors,  and  the  Master 
of  the  Rolls.  During  term  time  the  four  first  sit  at  Westminster  Hall,  and 
in  vacation  at  Lincoln's  Inn.  The  Master  of  the  Rolls  sits  at  the  Rolls 
Court,  and  in  vacation  at  the  Rolls  in  Chancery  Lane.  Formerly  the 
Lord  Chancellor  was  the  King's  chief  secretary.  Selden  says  the  office 
existed  in  the  time  of  Edward  the  Elder  (920) ;  and  although  he  does 
not  appear  to  have  been  a  judge,  the  Lord  Chancellor  was  the  adviser 
of  the  King,  and  prepared  charters,  grants,  and  mandates.  He  was 
usually  a  prelate,  and  as  such  Keeper  of  the  King's  Conscience,  or  Lord 
Keeper.  John  Williams,  Archbishop  of  York  (1621  to  1625),  was  the 
last  prelate  who  held  this  office.  The  Lord  High  Chancellor  of  Great 
Britain  takes  rank  next  to  the  Archbishop  of  Canterbury,  and  above  all 
dukes  not  of  the  royal  family.  He  is  appointed  merely  by  delivering  to 
him  the  great  seal,  and  the  resumption  of  which  by  the  Sovereign  de- 
termines his  office.  He  is  a  Privy  Councillor,  Prolocutor  and  Speaker 
of  the  House  of  Peers,  chief  judge  in  the  Court  of  Chancery,  and  princi- 
pal adviser  of  the  Sovereign  in  matters  of  law.  He  is  also  head  of  the 
legal  profession ;  and,  in  the  King's  right,  visitor  of  all  colleges  and 
hospitals  of  royal  foundation,  and  patron  of  all  crown  livings  valued 
under  £20  a  year,  according  to  the  valuation  in  the  reign  of  Henry  VIII. 
and  Elizabeth.  He  issues  writs  for  summoning  Parliaments,  and  all 
business  connected  with  the  use  and  custody  of  the  great  seal  is  also 
transacted  by  him.  He  appoints  and  removes  at  pleasure  justices  of  the 
peace.  After  the  dissolution  of  the  Court  of  Wards,  he  became  the 
ward  of  infants  and  property.  He  has  jurisdiction  over  lunatics  and 
idiots  by  delegation  from  the  crown.  With  respect  to  writs  of  habeas 
corpus,  he  has  concurrent  jurisdiction  with  the  judges  of  the  superior 
courts.  By  various  statutes  he  is  empowered  to  exercise  special  juris- 
diction as  appellate  and  original  judge  in  regard  to  friendly  societies, 
infants,  lunatics  and  idiots,  trustees  of  charitable  institutions,  appeals  in 
Bankruptcy  and  from  Courts  of  Review.  By  the  5th  Elizabeth,  c.  18, 
the  authority  of  Lord  Keeper  and  of  Lord  Chancellor  were  equal.  The 
last  Lord  Keeper  was  Lord  Henley  (1757) ;  since  that  period  the  great 
seal  has  always  been  in  the  custody  of  the  Lord  Chancellor,  although  it 
has  sometimes  been  put  into  commission,  and  entrusted  to  a  Cliief  Com- 
missioner during  the  temporary  vacancy  of  the  office.  His  office  changes 
with  the  Cabinet  of  which  he  is  a  member.  The  salary  of  the  Lord 
Chancellor  is  £10,000  per  annum,  paid  out  of  the  suitors'  fee  fund, 
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The  above  discussion  on  the  English  law  has  proved  much 
longer  than  I  intended  at  first ;  so  much  as  to  have  swelled, 

exclusive  of  his  salary  as  Speaker  of  the  House  of  Lords  ;  and  by  3  and 
4  William  IV.  he  resigns  oliice  on  an  annuity  of  £5000  a  year. — Ed. 

There  is  no  Court  of  Chancery  in  Scotland  j  but  the  civil  law  being 
the  basis  of  Scottish  jurisprudence,  the  Court  of  Session  bears  a  striking 
resemblance  to  the  Court  of  Chancery  at  Westminster.  By  the  twenty- 
fourth  article  of  the  Treaty  of  Union,  it  was  provided  that  there  should 
be  but  one  great  seal  for  the  United  Kingdom  ;  but  that  a  seal  should 
be  used  for  Scotland  for  private  rights  and  grants,  similar  to  that  used 
when  Scotland  was  an  independent  kingdom.  The  last  Lord  Chancellor 
was  the  Earl  of  Seafield,  whose  office  expired  at  the  union.  See  Be  Foe's 
Hist,  of  the  Union. — Ed. 

Ireland  has  a  Lord  High  Chancellor,  whose  jurisdiction  is  nearly  the 
same  as  that  of  the  Lord  High  Chancellor  of  Great  Britain.  The 
Master  of  the  Rolls  ranks  next  to  the  Lord  Chancellor,  and  holds  his 
appointment  by  letters  patent  during  good  behaviour.  Except  in  cases  of 
lunacy  and  bankruptcy  he  hears  and  determines  similar  matters  to  those 
heard  and  determined  originally  by  the  Lord  Chancellor.  But  orders 
and  decrees  pronounced  by  the  Master  of  the  Rolls  are  only  valid  and 
good  when  signed  by  the  Lord  Chancellor.  The  office  is  of  ancient 
date.  The  salary  by  1st  Vict.  c.  46,  is  fixed  at  £7000  a  year.  In 
Ireland  the  salary  of  Master  of  the  Rolls  is  £3969.  The  next  in  rank 
of  the  Equity  Judges  at  Westminster  and  Lincoln's  Inn,  is  the  Vice- 
Chancellor,  an  office  created  as  late  as  the  53  Geo.  III.,  c.  24.  He  also 
holds  office  by  letters  patent  during  good  behaviour.  His  rank  and  pre- 
cedence as  Judge  is  next  after  that  of  the  Lord  Chief  Baron  of  the 
Exchequer  (5  Vic.  c.  57).  He  may  hear  and  determine  matters  in  the 
Court  of  Chancery  either  as  a  Court  of  Equity  or  a  Court  of  Law  :  and 
his  orders  and  decrees  are  valid  when  signed  by  the  Lord  Chancellor. 
IHs  salary  is  £5000,  with  a  retiring  annuity  of  £3500.  By  5  Vict, 
c.  5,  two  additional  Vice-Chanccllors  have  been  appointed,  who  hold 
office  under  patent,  and  during  good  behaviour,  with  a  salary  of  £5000 
a  year  each,  and  after  serving  15  years,  or  retiring  from  infirmity,  they 
enjoy  an  annuity  not  exceeding  £3,500.  An  appeal  from  any  of  the 
principal  Judges  may  be  made  to  the  Lord  Chancellor.  The  other 
principal  offices  in  Chancery  are  the  Masters  in  Ordinary  and  the 
Accountant-General,  the  former  appointed  by  the  Crown,  during  good 
behaviour,  at  a  salary  of  £2500  a  year  each ;  their  present  number, 
eleven,  is  about  to  be  reduced.  The  Aecountant-General  was  appointed 
12  Geo.  I.  c.  32,  for  securing  the  money  and  effects  of  suitors  in 
Chancery  :  his  salary  is  £1500,  but  he  realises  a  large  sum  from 
other  emoluments.  The  money  standing  in  his  name  exceeds  £41,000,000, 
and  is  nearly  all  invested  in  the  public  funds.  He  is  required  to  lay 
before  Parliament  annually  an  account  of  the  suitors'  fund  and  the 
suitors'  fee  fund.  The  first  consists  of  money  and  stock  unclaimed, 
which  now  amounts  to  £30,000,000  :  the  latter  of  fees  formerly  paid  to 
the  different  officers  of  the  Court,  and  out  of  which  the  salaries  of  the 
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I  find,  into  two  additional  chapters.  However,  I  confess 
I  have  been  under  the  greater  temptation  to  treat  at  some 
length  the  subject  of  the  courts  of  equity,  as  I  have  found 
the  error  (which  may  be  called  a  constitutional  one)  con- 
cerning the  arbitrary  office  of  those  courts,  to  be  counte- 
nanced by  the  apparent  authority  of  lawyers,  and  of  men  of 
abilities,  at  the  same  time  that  I  have  not  seen  in  any 
book  an  attempt  made  professedly  to  confute  the  same,  or 
indeed  to  point  out  the  nature  and  true  office  of  the  courts 
of  equity. 


CHAPTEE  XII. 

OF    CRIMINAL   JUSTICE. 

T\rE  are  now  to  treat  of  an  article,  which,  though  it  does 
not  in  England,  and  indeed  should  not  in  any  state,  make 
part  of  the  powers  which  are  properly  constitutional,  that 
is,  of  the  reciprocal  rights  by  means  of  which  the  powers 
that  concur  to  form  the  government  constantly  balance 
each  other,  yet  essentially  interests  the  security  of  indi- 
viduals, and,  in  the  issue,  the  constitution  itself;  I 
mean  to  speak  of  criminal  justice.  But,  previous  to 
an  exposition  of  the  laws  of  England  on  this  head,  it 
is  necessary  to  desire  the  reader's  attention  to  certain 
considerations. 

When  a  nation  intrusts  the  power  of  the  state  to  a  certain 
number  of  persons,  or  to  one,  it  is  with  a  view  to  two  points : 
one,  to  repel  more  effectually  foreign  attacks  ;  the  other,  to 
maintain  domestic  tranquillity. 

Lord-Chancellor,  the  Yice-Chancellors,  and  others  holding  office  in 
Chancery  are  paid.  There  is  also  an  Accountant-General  of  the  Irish 
Chancery.     See  Supjilemmtary  II lustrations,  No.  7. —  Ed. 

The  proceedings  of  the  Court  of  Chancery  are  carried  on  by  Bill  and 
answer,  and  for  a  long  period,  especially  during  the  Chancellorship  of 
Lord  Eldon,  suitors  as  well  as  defendants  in  Equity  were  worn  out  or 
ruined  by  the  length  and  expense  of  suits,  which  frequently  lasted  a 
life-time.  The  reforms  which  have  recently  been  carried  into  effect  by 
Lord  St.  Leonard's,  who  is  said  to  have  left  no  suit  undecided  when  he 
resigned  office,  will  accelerate,  and,  to  a  considerable  extent,  diminish 
the  expense  of  Chancery  suits. — Ed. 
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To  accomplish  the  former  point,  each  individual  surrenders 
a  share  of  his  property,  and  sometimes,  to  a  certain  degree, 
even  of  his  liberty.  But  though  the  power  of  those  who 
are  the  heads  of  the  state  may  thereby  be  rendered  very 
considerable,  yet  it  cannot  be  said,  that  liberty  is,  after  all, 
in  any  high  degree  endangered  ;  because,  should  ever  the 
executive  power  turn  against  the  nation  a  strength  which 
ought  to  be  employed  solely  for  its  defence,  this  nation,  if 
it  were  really  free  (by  which  I  mean,  unrestrained  by 
political  prejudices),  would  be  at  no  loss  for  providing  the 
means  of  its  security. 

In  regard  to  the  latter  object,  that  is,  the  maintenance  of 
domestic  tranquillity,  every  individual  must,  exclusive  of 
new  renunciations  of  his  natural  liberty,  moreover  surrender 
(which  is  a  matter  of  far  more  dangerous  consequence)  a 
part  of  his  personal  security. 

The  legislative  power  being,  from  the  nature  of  human 
affairs,  placed  in  the  alternative,  either  of  exposing  indi- 
viduals to  dangers  which  it  is  at  the  same  time  able  extremely 
to  diminish,  or  of  delivering  up  the  state  to  the  boundless 
calamities  of  violence  and  anarchy,  finds  itself  compelled  to 
reduce  all  its  members  within  reacli  of  the  arm  of  the  public 
power,  and,  by  withdrawing  in  such  cases  the  benefit  of  the 
social  strength,  to  leave  them  exposed,  bare  and  defenceless, 
to  the  exertion  of  the  comparatively  immense  power  of  the 
executors  of  the  laws. 

Nor  is  this  all ;  for,  instead  of  that  powerful  reaction 
which  the  public  authority  ought  in  the  former  case  to  ex- 
perience, here  it  must  find  none  ;  and  the  law  is  obliged  to 
proscribe  even  the  attempt  of  resistance.  It  is  therefore  in 
regulating  so  dangerous  a  power,  and  in  guarding  lest  it 
should  deviate  from  the  real  end  of  its  institution,  that  legis- 
lation ought  to  exert  all  its  efforts. 

But  here  it  is  of  great  importance  to  observe,  that  the 
more  powers  a  nation  has  reserved  to  itself,  and  the  more  it 
limits  the  authority  of  the  executors  of  the  laws,  the  more 
industriously  ought  its  precautions  to  be  multiplied. 

In  a  state  where,  from  a  series  of  events,  the  will  of  the 
prince  has  at  length  attained  to  hold  the  place  of  law,  he 
spreads  an  universal  oppression,  arbitrary  and  unresisted ; 
even  complaint  is  dumb  :  and  the  individual,  undistinguisha- 
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ble  by  him,  finds  a  kind  of  safety  in  his  own  insignificance. 
With  respect  to  the  few  who  surround  him,  as  they  are  at 
the  same  time  the  instruments  of  his  greatness,  they  have 
nothing  to  dread  but  momentary  caprices ;  a  danger,  against 
which,  if  there  prevails  a  certain  general  mildness  of  manners, 
they  are  in  a  great  measure  secured. 

But  in  a  state  where  the  ministers  of  the  laws  meet  with 
obstacles  at  every  step,  even  their  strongest  passions  are  con- 
tinually put  in  motion  ;  and  that  portion  of  public  authority 
deposited  with  them  as  the  instrument  of  national  tranquil- 
lity, easily  becomes  a  most  formidable  weapon. 

Let  us  begin  with  the  most  favourable  supposition,  and 
imagine  a  prince  whose  intentions  are  in  every  case  thoroughly 
upright ;  let  us  even  suppose  that  he  never  lends  an  ear 
to  the  suggestions  of  those  whose  interest  it  is  to  deceive 
him  :  nevertheless,  he  will  be  subject  to  error ;  and  this 
error,  which,  I  will  farther  allow,  solely  proceeds  from  his 
attachment  to  the  public  welfare,  yet  may  happen  to  prompt 
him  to  act  as  if  his  views  were  directly  opposite. 

When  opportunities  shall  offer  (and  many  such  will  occur) 
of  procuring  a  public  advantage  by  overleaping  restraints, 
confident  in  the  uprightness  of  his  intentions,  and  being 
naturally  not  very  earnest  to  discover  the  distant  evil  con- 
sequences of  actions,  in  which,  from  his  very  virtue,  he  feels 
a  kind  of  complacency,  he  will  not  perceive,  that,  in  aiming  at 
a  momentary  advantage,  he  strikes  on  the  laws  themselves  on 
which  the  safety  of  the  nation  rests,  and  that  those  acts,  so 
laudable  when  we  only  consider  the  motive  of  them,  make  a 
breach  at  which  tyranny  will  one  day  enter. 

Yet  farther,  he  will  not  even  understand  the  complaints 
that  will  be  made  against  him.  To  insist  upon  them  will 
appear  to  him  to  the  last  degree  injurious :  pride,  when 
perhaps  he  is  least  aware  of  it,  will  enter  the  lists  ;  what  he 
began  with  calmness  he  will  prosecute  with  warmth  ;  and  if 
the  laws  shall  not  have  taken  every  possible  precaution,  he 
may  think  he  is  acting  a  very  honest  part,  while  he  treats,  as 
enemies  of  the  state,  men  whose  only  crime  will  be  that  of 
being  more  sagacious  than  himself,  or  of  being  in  a  better 
situation  for  judging  of  the  results  of  measures. 

But  it  were  to  exalt  human  nature  extravagantly,  to  think 
that  this  case  of  a  prince,  who  never  aims  at  augmenting  his 
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power,  may,  in  any  shape,  be  expected  frequently  to  occur. 
Experience  evinces  that  the  happiest  dispositions  are  not 
proof  against  the  allurements  of  power,  which  has  no  charms 
but  as  it  leads  on  to  new  advances  ;  authority  endures  not 
the  very  idea  of  restraint ;  nor  does  it  cease  to  struggle  till 
it  has  beaten  down  every  boundary. 

Openly  to  level  every  barrier,  and  at  once  to  assume  the 
absolute  master,  as  we  said  before,  would  be  a  fruitless 
attempt.  But  it  is  here  to  be  remembered,  that  those  powers 
of  the  people  which  are  reserved  as  a  check  upon  the  sovereign, 
can  only  be  effectual  so  far  as  they  are  brought  into  action 
by  private  individuals.  Sometimes  a  citizen,  by  the  force  and 
perseverance  of  his  complaints,  opens  the  eyes  of  the  nation  ; 
at  other  times,  some  member  of  the  legislature  proposes  a  law 
for  the  removal  of  some  public  abuse :  these,  therefore,  will 
be  the  persons  against  whom  the  prince  will  direct  all  his 
efforts.* 

And  he  will  the  more  assuredly  do  so,  as,  from  the  error 
so  usual  among  men  in  power,  he  will  think  that  the  opposi- 
tion he  meets  with,  however  general,  wholly  depends  on  the 
activity  of  one  or  two  leaders  ;  and  amidst  the  calculations  he 
will  make,  both  of  the  supposed  smallness  of  the  obstacle 
which  offers  to  his  view,  and  of  the  decisive  consequence  of 
the  single  blow  he  thinks  necessary  to  strike,  he  will  be  urged 
on  by  the  despair  of  ambition  on  the  point  of  being  baffled,  and 
by  the  most  violent  of  all  hatreds,  that  which  is  preceded  by 
contempt. 

In  that  case  which  I  am  still  considering,  of  a  really  free 
nation,  the  sovereign  must  be  very  careful  that  military  vio- 
lence do  not  make  the  smallest  part  of  his  plan :  a  breach  of 
the  social  compact  like  this,  added  to  the  horror  of  the  ex- 
pedient, would  infallibly  endanger  his  whole  authority.  But, 
on  the  other  hand,  if  he  be  resolved  to  succeed,  he  will,  in 
defect  of  other  resources,  try  the  utmost  extent  of  the  legal 
powers  which  the  constitution  has  intrusted  him  with ;  and 
if  the  laws  have  not  in  a  manner  provided  for  every  possible 
case,  he  will  avail  himself  of  the  imperfect  precautions  them- 


*  By  the  word  prince,  I  mean  those  who,  under  wliatever  appellation, 
and  in  whatever  government  it  may  be,  are  at  the  head  of  public 
affairs. 
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selves  that  have  heen  taken,  as  a  cover  to  his  tyrannical  pro- 
ceedings ;  he  will  pursue  steadily  his  particular  object,  while 
his  professions  breathe  nothing  but  the  general  welfare,  and 
destroy  the  assertors  of  the  laws,  under  the  very  shelter  of 
the  forms  contrived  for  their  security.* 

This  is  not  all ;  independently  of  the  immediate  mischief 
he  may  do,  if  the  legislature  interpose  not  in  time,  the  blows 
will  reach  the  constitution  itself;  and,  the  consternation 
becoming  general  among  the  people,  each  individual  will  find 
himself  enslaved,  in  a  state  which  yet  may  exhibit  all  the 
common  appearances  of  liberty. 

Not  only,  therefore,  the  safety  of  the  individual,  but  that 
of  the  nation  itself,  requires  the  utmost  precautions  in  the 
establishment  of  that  necessary  but  formidable  prerogative  of 
dispensing  punishments.  The  first  to  be  taken,  even  without 
which  it  is  impossible  to  avoid  the  dangers  above  suggested, 
is,  that  it  never  be  left  at  the  disposal,  nor,  if  it  be  possible, 
exposed  to  the  influence,  of  the  man  who  is  the  depository  of 
the  public  power. 

The  next  indispensable  precaution  is,  that  this  power  shall 
not  be  vested  in  the  legislative  body  ;  and  this  precaution,  so 
necessary  alike  under  every  mode  of  government,  becomes 
doubly  so,  when  only  a  small  part  of  the  nation  has  a  share 
in  the  legislative  power. 

If  the  judicial  authority  were  lodged  in  the  legislative  part 
of  the  people,  not  only  the  great  inconvenience  must  ensue  of 
its  thus  becoming  independent,  but  also  that  worst  of  evils, 
the  supposition  of  the  sole  circumstance  that  can  well  identify 
this  part  of  the  nation  with  the  whole,  which  is,  a  common 
subjection  to  the  rules  which  they  themselves  prescribe. 
The  legislative  body,  which  could  not,  without  ruin  to  itself, 
establish,  openly  and  by  direct  laws,  distinctions  in  favour 
of  its  members,  would  introduce  them  by  its  judgments : 
and  the  people,  in  electing  representatives,  would  give  them- 
selves masters.' 

*  If  any  person  should  charge  me  with  calumniating  human  nature 
(for  it  is  her  alone  I  am  accusing  here),  I  would  desire  him  to  cast  his 
eyes  on  the  history  of  Louis  XI. — of  a  Richelieu,  and,  above  all,  on  that 
of  England  before  the  Revolution  :  he  would  see  the  arts  and  activity  of 
government  increase  in  proportion  as  it  gradually  lost  its  means  of 
oppression. 
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The  judicial  power  ought  therefore  absolutely  to  reside  in 
a  subordinate  and  dependent  body, — dependent,  not  in  its 
particular  acts,  with  regard  to  which  it  ought  to  be  a  sanc- 
tuary, but  in  its  rules  and  in  its  forms,  which  the  legislative 
authority  must  prescribe.  How  is  this  body  to  be  composed  ? 
In  this  respect  farther  precautions  must  be  taken. 

In  a  state  where  the  prince  is  absolute  master,  numerous 
bodies  of  judges  are  most  convenient,  inasmuch  as  they  re- 
strain, in  a  considerable  degree,  that  respect  of  persons 
which  is  one  inevitable  attendant  on  that  mode  of  govern- 
ment. Besides,  those  bodies,  whatever  their  outward  privi- 
leges may  be,  being  at  bottom  in  a  state  of  great  weakness, 
have  no  other  means  of  acquiring  the  respect  of  the  people 
than  their  integrity,  and  their  constancy  in  observing  certain 
rides  and  forms  :  nay,  these  circumstances,  united,  in  some 
degree  over-awe  the  sovereign  himself,  and  discourage  the 
thoughts  he  might  entertain  of  making  them  the  tools  of  his 
caprice.* 

But  in  a  strictly  limited  monarchy,  that  is,  where  the 
prince  is  understood  to  be,  and  in  fact  is,  subject  to  the  laws, 
numerous  bodies  of  judicature  would  be  repugnant  to  the 
spirit  of  the  constitution,  which  requires  that  all  powers  in 
the  state  should  be  as  much  confined  as  the  end  of  their  in- 
stitution can  allow ;   not  to  add,  that,  in  the  vicissitudes 


*  The  above  observations  are  in  a  great  measure  meant  to  allude  to 
the  French  par/emeus,  and  particularly  that  of  Paris,  which  formed  such 
a  considerable  body  as  to  be  once  summoned  as  a  fourth  order  to  the 
general  estates  of  the  kingdom.  The  weight  of  that  body,  increased  by 
the  circumstance  of  the  members  holding  their  places  for  life,  was  in 
general  attended  with  the  advantage  of  placing  them  above  being  over- 
awed by  private  individuals  in  the  administration  either  of  civil  or 
criminal  justice ;  it  even  rendered  them  so  difficult  to  be  managed  by 
the  court,  that  the  ministers  were  at  times  obliged  to  appoint  particular 
judges,  or  commissaries,  to  try  such  men  as  they  resolved  to  ruin. 

These,  however,  were  only  local  advantages,  connected  with  the 
nature  of  the  French  government,  which  was  an  uncontrolled  monarchy, 
with  considerable  remains  of  aristocracy.  But,  in  a  free  state,  such  a 
powerful  body  of  men,  invested  with  the  power  of  deciding  on  the  life, 
honour,  and  property  of  the  citizens,  would  be  productive  of  very 
dangerous  political  consequences  ;  and  the  more  so,  if  such  judges  had, 
as  is  the  case  all  over  the  world  except  here,  the  power  of  deciding  upon 
the  matter  of  law  and  matter  of  fact. 
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incident  to  such  a  state,  they  might  exert  a  very  dangerous 
influence. 

Besides,  that  awe  which  is  naturally  inspired  by  such 
bodies,  and  is  so  useful  when  it  is  necessary  to  strengthen 
the  feebleness  of  the  laws,  would  not  only  be  superfluous  in 
a  state  where  the  whole  power  of  the  nation  is  on  their  side, 
but  would  moreover  have  the  mischievous  tendency  to  intro- 
duce another  sort  of  fear  than  that  which  men  must  be  taught 
to  entertain.  Those  mighty  tribunals,  I  am  willing  to 
suppose,  would  preserve,  in  all  situations  of  affairs,  that 
integrity  which  distinguishes  them  in  states  of  a  different 
constitution  ;  they  would  never  inquire  after  the  influence, 
still  less  the  political  sentiments,  of  those  whose  fate  they 
were  called  to  decide ;  but  these  advantages  not  being 
founded  in  the  necessity  of  things,  and  thepower  of  such  judges 
seeming  to  exempt  them  from  being  so  very  virtuous,  men 
would  be  in  danger  of  taking  up  the  fatal  opinion,  that  the 
simple  exact  observance  of  the  laws  is  not  the  only  task  of 
prudence  :  the  citizen  called  upon  to  defend,  in  the  sphere 
where  fortune  has  placed  him,  his  own  rights,  and  those  of 
the  nation  itself,  would  dread  the  consequence  of  even  a 
lawful  conduct,  and,  though  encouraged  by  the  law,  might 
desert  himself  when  he  came  to  behold  its  ministers. 

In  the  assembly  of  those  who  sit  as  his  judges,  the  citizen 
might  possibly  descry  no  enemies  :  but  neither  would  he  see 
any  man  whom  a  similarity  of  circumstances  might  engage 
to  take  a  concern  in  his  fate  :  and  their  rank,  especially  when 
joined  with  their  numbers,  would  appear  to  him  to  lift  them 
above  that  which  overawes  injustice,  where  the  law  has  been 
unable  to  secure  any  other  check, — I  mean  the  reproaches  of 
the  public. 

And  these  his  fears  would  be  considerably  heightened,  if, 
by  the  admission  of  the  jurisprudence  received  among  certain 
nations,  he  beheld  those  tribunals,  already  so  formidable, 
wrap  themselves  up  in  mystery,  and  be  made,  as  it  were,  in- 
accessible.* 

*  An  allusion  is  made  here  to  the  secrecy  with  which  the  proceedings, 
in  the  administration  of  criminal  justice,  are  to  be  carried  on,  according 
to  the  rules  of  the  civil  law,  which  in  that  respect  are  adopted  over  all 
Europe.  As  soon  as  the  prisoner  is  committed,  he  is  debarred  of  the 
sight  of  every  body,  till  he  has  gone  through  his  several  examinations. 
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He  could  not  think,  without  dismay,  of  those  vast  prisons 
within  which  he  is  one  day  perhaps  to  be  immured — of  those 
proceedings,  unknown  to  him,  through  which  he  is  to  pass — 
of  that  total  seclusion  from  the  society  of  other  men  — or  of 
those  long  and  secret  examinations,  in  which,  abandoned 
wholly  to  himself,  he  will  have  nothing  but  a  passive  defence 
to  oppose  to  the  artfully  varied  questions  of  men,  whose  in- 
tentions he  shall  at  least  mistrust ;  and  in  which  his  spirits, 
broke  down  by  solitude,  shall  receive  no  support,  either  from 
the  counsels  of  his  friends,  or  the  looks  of  those  who  may 
offer  up  vows  for  his  deliverance. 

The  security  of  the  individual,  and  the  consciousness  of 
that  security,  being  then  equally  essential  to  the  enjoyment 
of  liberty,  and  necessary  for  the  preservation  of  it,  these  two 

One  or  two  judges  are  appointed  to  examine  him,  with  a  clerk  to  take 
his  answers  in  writing :  and  he  stands  alone  before  them  in  some 
private  room  in  the  prison.  The  witnesses  are  to  be  examined  apart, 
and  he  is  not  admitted  to  see  them  till  their  evidence  is  closed:  they 
are  then  confronted  together  before  all  the  judges,  to  the  end  that  the 
witnesses  may  see  if  the  prisoner  is  really  the  man  they  meant  in  giving 
their  respective  evidences,  and  that  the  prisoner  may  object  to  such  of 
them  as  ho  shall  think  proper.  This  done,  the  depositions  of  those 
witnesses  who  are  adjudged  upon  trial  to  be  exceptionable,  are  set 
aside :  the  depositions  of  the  others  are  to  be  laid  before  the  judges,  as 
well  as  the  answers  of  the  prisoner,  who  has  been  previously  called 
upon  to  confirm  or  deny  them  in  their  presence ;  and  a  copy  of  the 
whole  is  delivered  to  him,  that  he  may,  with  the  assistance  of  a  counsel, 
which  is  now  granted  him,  prepare  for  his  justification.  The  judges 
are,  as  has  been  said  before,  to  decide  both  upon  the  matter  of  law  and 
the  matter  of  fact,  as  well  as  upon  all  incidents  that  may  arise  during 
the  course  of  the  proceedings  ;  such  as  admitting  witnesses  to  be  heard 
in  behalf  of  the  prisoner,  &c. 

This  mode  of  criminal  judicature  may  be  useful  as  to  the  bare  disco- 
very of  truth, — a  point  which  I  do  not  propose  to  discuss  here ;  but,  at 
the  same  time,  a  prisoner  is  so  completely  delivered  up  into  the  hands 
of  the  judges,  who  even  can  detain  him  almost  at  pleasure  by  multiply- 
ing or  delaying  his  examinations,  that,  whenever  it  is  adopted,  men  are 
almost  as  much  afraid  of  being  accused,  as  of  being  guilty,  and  especially 
grow  very  cautious  how  they  interfere  in  public  matters.  We  shall  see 
presently  how  the  trial  by  jury,  peculiar  to  the  English  nation,  is 
admirably  adapted  to  the  nature  of  a  free  state. 

[All  that  De  Lolme  states  in  this  note,  and  much  more  that  is 
tyrannical,  unjust,  and  cruel,  is  now  practised  in  several  European 
states,  especially  in  Austria,  the  two  Sicilies,  and  all  the  Italian  States 
except  Piedmont  and  Sardinia. — Ed.] 
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points  must  never  be  left  out  of  sight  in  the  establishment 
of  a  judicial  power ;  and  I  conceive  that  they  necessarily  lead 
to  the  following  maxims. 

In  the  first  place  I  shall  remind  the  reader  of  what  has 
been  laid  down  above,  that  the  judicial  authority  ought  never 
to  reside  in  an  independent  body  ;  still  less  in  him  who  is 
already  the  trustee  of  the  executive  power. 

Secondly,  the  party  accused  ought  to  be  provided  with  all 
possible  means  of  defence.  Above  all  things  the  whole  pro- 
ceedings ought  to  be  public.  The  courts,  and  their  different 
forms,  must  be  such  as  to  inspire  respect,  but  never  terror : 
and  the  cases  ought  to  be  so  accurately  ascertained,  the 
limits  so  clearly  marked,  that  neither  the  executive  power, 
nor  the  judges,  may  ever  hope  to  transgress  them  with  im- 
punity. 

In  fine,  since  we  must  absolutely  pay  a  price  for  the  ad- 
vantage of  living  in  society,  not  only  by  relinquishing  some 
share  of  our  natural  liberty  (a  surrender  which,  in  a  wisely- 
framed  government,  a  wise  man  will  make  without  reluctance), 
but  even  also  by  resigning  part  of  our  personal  security, — in 
a  word,  since  all  judicial  power  is  an  evil,  though  a  necessary 
one,  no  care  should  be  omitted  to  reduce  as  far  as  possible 
the  dangers  of  it. 

As  there  is,  however,  a  period  at  which  the  prudence  of 
man  must  stop,  at  which  the  safety  of  the  individual  must  be 
given  up,  and  the  law  is  to  resign  him  to  the  judgment  of  a 
few  persons,  that  is  (to  speak  plainly),  to  a  decision  in  some 
sense  arbitrary,  it  is  necessary  that  the  law  should  narrow 
as  far  as  possible  this  sphere  of  peril,  and  so  order  matters, 
that  when  the  subject  shall  happen  to  be  summoned  to  the 
decision  of  his  fate  by  the  fallible  conscience  of  a  few  of  his 
fellow-creatures,  he  may  always  find  in  them  advocates,  and 
never  adversaries.* 

*  The  remarks  and  deductions  made  in  this  chapter  are  among  the 
most  philosophical,  logical,  and  just,  in  De  Lolme's  work. — Ed. 
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CHAPTEE  XIII. 


THE  SUBJECT  CONTINUED. 

After  having  offered  to  the  reader,  in  the  preceding  chap- 
ter, such  general  considerations  as  I  thought  necessary,  in 
order  to  convey  a  more  just  idea  of  the  spirit  of  the  criminal 
judicature  in  England,  and  of  the  advantages  peculiar  to  it, 
I  now  proceed  to  exhibit  the  particulars. 

"When  a  person  is  charged  with  a  crime,  the  magistrate, 
who  is  called,  in  England,  a  justice  of  the  peace,  issues  a 
warrant  to  apprehend  him ;  but  this  warrant  can  be  no  more 
than  an  order  for  bringing  the  party  before  him :  he  must 
then  hear  him,  and  "take  down  in  writing  his  answers, 
together  with  different  informations.  If  it  appears,  on  this 
examination,  either  that  the  crime  laid  to  the  charge  of  the 
person  who  is  brought  before  the  justice  was  not  committed, 
or  that  there  is  no  just  ground  to  suspect  him  of  it,  he  must 
be  set  absolutely  at  liberty ;  if  the  contrary  results  from  the 
examination,  the  party  accused  must  give  bail  for  his  appear- 
ance to  answer  to  the  charge,  unless  in  capital  cases ;  for 
then  he  must,  for  safer  custody,  be  really  committed  to 
prison,  in  order  to  take  his  trial  at  the  next  sessions.* 

*  Sessions  are  either  county  or  borough  sessions.  The  first  are  held 
by  justices  of  the  peace  under  a  commission  issued  by  the  Crown, 
authorising  them  to  inquire  into  the  "  truth  of  the  matter  in  all  man- 
ner of  felonies,  enchantments,  sorceries,  arts,  magic,  trespasses,  fore- 
stalling, regrating,  engrossing,  and  extortions  whatsoever,  and  of  all  and 
singular  other  crimes  and  oilcnces  of  which  the  justices  of  the  peace 
may  iuquire."  When  the  j  usticcs  assemble  to  act  judicially  for  the  whole 
district,  they  constitute  a  court  of  general  sessions  of  the  peace,  and 
assemble  four  times  in  the  year.  They  are  styled  Courts  of  the  Quarter 
Sessions  of  the  Peace,  and  are  directed  to  be  held  the  first  week 
after  the  11th  October,  the  first  week  after  the  28th  December, 
the  first  week  after  the  31st  March,  and  the  first  week  after  the 
24th  June.  Justices  are  empowered  to  require  the  sheritT,  by 
precept,  to  return  a  grand  jury  before  them  and  their  fellow  jus- 
tices, by  a  certain  day,  not  less  than  fifteen  days  date  after  the  date 
of  the  precept,  at  a  certain  place  within  the  district  to  which  the  com- 
mission extends.  They  can  summon  coroners,  keepers  of  gaols  and  of 
houses  of  correction,  and  the  bailies  of  liberties.     The  Custos  Botolorum 
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But  this  precaution,  of  requiring  the  examination  of  an 
accused  person  previous  to  his  imprisonment,  is  not  the 
only  care  which  the  law  has  taken  in  his  hehalf ;  it  has 
farther  ordained,  that  the  accusation  against  him  should  be 
again  discussed,  before  he  can  be  exposed  to  the  danger  of  a 
trial.  At  every  session  the  sheriff  appoints  what  is  called 
the  grand  jury.  This  assembly  must  be  composed  of  more 
than  twelve  men,  and  less  than  twenty-four  ;  and  is  always 
formed  out  of  the  most  considerable  persons  in  the  county. 
Its  function  is  to  examine  the  evidence  that  has  been  given 
in  support  of  every  charge :  if  twelve  of  those  persons  do 
not  concur  in  the  opinion  that  an  accusation  is  well  grounded, 
the  party  is  immediately  discharged  ;  if,  on  the  contrary, 

of  the  county  attends  with  the  rolls  of  the  session,  the  sheriff  by  him- 
self  or  his  deputy,  the  several  coroners  of  the  county  or  district,  the 
constables  of  hundreds  or  high  constables,  bailies  of  hundreds  and  of 
liberties,  and  keepers  of  gaols  and  of  houses  of  correction,  who  arc  sum- 
moned to  bring  up  the  persons  of  prisoners,  and  of  individuals  who 
have  entered  into  recognizances  to  answer  charges,  or  to  become 
evidence  on  charges  for  criminal  offences  against  others.  The  5  &  b' 
Vict.  c.  38,  enacts  that  no  justices  of  the  peace,  nor  recorder,  in  any 
borough,  shall  try  or  determine  any  charges  of  treason,  murder,  or 
capital  felony,  or  any  felony,  where  there  has  been  no  previous  convic- 
tion ;  nor  other  offences  mentioned  in  the  eighteen  heads  contained  in 
the  first  section  of  the  act.  That  any  judge  of  the  supreme  courts  of 
Westminster,  acting  under  oyer  and  terminer,  and  gaol  delivery,  may- 
issue  writs  of  certiorari  and  habeas  corpus,  removing  criminal  charges 
from  the  district  of  the  quarter  sessions  to  their  presence,  and  requiring 
the  presence  of  the  body  of  the  prisoner.  The  quarter  sessions  have 
jurisdiction  over  the  annual  fund  raised  by  county  rates,  and,  as  in 
other  courts,  the  justices  may  fine  and  imprison  for  contempt.  When 
the  justices  arc  assembled  in  session,  they  elect  their  chairman,  and 
after  the  grand  jury  are  sworn,  a  royal  proclamation  against  vice  ami 
immoiality  is  then  read  by  the  clerk  of  the  peace.  The  chairman 
delivers  his  charge  to  the  grand  jury,  on  which  they  retire  to  their 
room,  receive  the  bills  of  indictment  which  are  brought  before  them, 
and  such  bills,  on  being  endorsed  by  the  grand  jury,  are  brought  into 
court  and  delivered  to  the  clerk  of  the  peace,  on  which  the  prisoners 
are  arraigned,  and  the  trials  proceed  in  the  same  form  as  at  the  assize.-. 
The  justices  also  hold  petty  and  special  sessions.  By  the  Municipal 
Corporations  Act,  5  &  G  Will.  IV.  c.  76,  the  recorder  oi  any  city  or 
borough  is  the  sole  judge  of  the  borough  sessions.  He  holds  the 
borough  court  of  quarter  sessions  every  quarter  of  the  year,  and  at  sueli 
other  times  as  he  may  think  necessary,  as  the  Crown  may  recom- 
mend.— Ed. 
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twelve  of  the  grand  jury  find  the  proofs  sufficient,  the  pri- 
soner is  said  to  be  indicted,  and  is  detained  in  order  to  go 
through  the  remaining  process. 

On  the  day  appointed  for  his  trial,  the  prisoner  is  brought 
to  the  bar  of  the  court,  where  the  judge,  after  causing  the 
bill  of  indictment  to  be  read  in  his  presence,  must  ask  him 
how  he  would  be  tried  ;  to  which  the  prisoner  answers,  by 
God  and  my  country  :  by  which  he  is  understood  to  claim  to 
be  tried  by  a  jury,  and  to  have  all  the  judicial  means  of 
defence  to  which  the  law  entitles  him.  The  sheriff  then 
appoints  what  is  called  the  petit  jury :  this  must  be  com- 
posed of  twelve  men  chosen  out  of'  the  county  where  the 
crime  was  committed,  and  possessed  of  a  landed  income  of 
ten  pounds  a  year  :  their  declaration  finally  decides  on  the 
truth  or  falsehood  of  the  accusation. 

As  the  fate  of  the  prisoner  thus  entirely  depends  on  the 
men  who  compose  this  jury,  justice  requires  that  he  should 
have  a  share  in  the  choice  of  them  ;  and  this  he  has  through 
the  extensive  right  which  the  law  has  granted  him,  of  chal- 
lenging, or  objecting  to,  such  of  them  as -  he  may  think 
exceptionable. 

These  challenges  are  of  two  kinds.  One,  which  is  called 
the  challenge  to  the  array,  has  for  its  object  to  have  the 
whole  panel  set  aside  :  it  is  proposed  by  the  prisoner  when 
he  thinks  that  the  sheriff  who  formed  the  panel  is  not  in- 
different in  the  cause ;  for  instance,  if  he  thinks  he  has  an 
interest  in  the  prosecution,  that  he  is  related  to  the  prose- 
cutor, or  in  general  to  the  party  who  pretends  to  be  injured. 

The  other  challenges  are  called  to  the  polls  (in  cajrita)  : 
they  are  exceptions  proposed  against  the  jurors,  severally, 
and  are  reduced  to  four  heads  by  Sir  Edward  Coke.  That 
which  he  calls  propter  honoris  respectum,  may  be  proposed 
against  a  lord  empanelled  on  a  jury  ;  or  he  might  challenge 
himself.  That  propter  defectum  takes  place  when  a  juror  is 
legally  incapable  of  serving  that  office,  as,  if  he  is  an  alien  : 
if  he  has  not  an  estate  sufficient  to  qualify  him,  &c.  That 
propter  didctum  has  for  its  object  to  set  aside  any  juror 
convicted  of  such  crime  or  misdemeanor  as  renders  him 
infamous,  as  felony,  perjury,  &c.  That  propter  affectum  is 
proposed  against  a  juror  who  has  an  interest  in  the  convic- 
tion of  the  prisoner ;  one,  for  instance,  who  has  an  action 
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depending  between  him  and  the  prisoner ;  one  who  is  of  kin 
to  the  prosecutor,  or  his  counsel,  attorney,  or  of  the  same 
society  or  corporation  with  him,  &c* 

In  fine,  in  order  to  relieve  even  the  imagination  of  the 
prisoner,  the  law  allows  him,  independently  of  the  several 
challenges  above  mentioned,  to  challenge  peremptorily,  that 
is  to  say,  without  showing  any  cause,  twenty  jurors  suc- 
cessively.f 

When  at  length  the  jury  is  formed,  and  they  have  taken 
their  oath,  the  indictment  is  opened,  and  the  prosecutor  pro- 
duces the  proofs  of  his  accusation.  But,  unlike  to  the  rules 
of  the  civil  law,  the  witnesses  deliver  their  evidence  in  the 
presence  of  the  prisoner :  the  latter  may  put  questions  to 
them ;  he  may  also  produce  witnesses  in  his  behalf,  and 
have  them  examined  upon  oath.  Lastly  he  is  allowed  to 
have  a  counsel  to  assist  him,  not  only  in  the  discussion  of 
any  point  of  law  which  may  be  complicated  with  the  fact, 
but  also  in  the  investigation  of  the  fact  itself,  and  who  points 
out  to  him  the  questions  he  ought  to  ask,  or  even  asks  them 
for  him. J 

Such  are  the  precautions  which  the  law  has  devised  for 
cases  of  common  prosecutions  ;  but  in  those  for  high  trea- 
son, and  for  misprision  of  treason,  that  is  to  say,  for  a  con- 
spiracy against  the  life  of  the  king,  or  against  the  state,  and 
for  a  concealment  of  it,§ — accusations  which  suppose  a  heat 
of  party  and  powerful  accusers, — the  law  has  provided  for 
the  accused  party  farther  safeguards. 

First,  no  person  can  be  questioned  for  any  treason,  except 
a  direct  attempt  on  the  life  of  the  king,  after  three  years 
elapsed  since  the  offence.  2.  The  accused  party  may,  inde- 
pendently of  his  other  legal  grounds  of  challenging  peremp- 

*  When  a  prisoner  is  an  alien,  one  half  of  the  jurors  must  also  be 
aliens  :  a  jury  thus  formed  is  called  a  jury  de  medietate  lingua. 

+  When  these  several  challenges  reduce  too  much  the  number  of  the 
jurors  on  the  panel,  which  is  forty-eight,  new  ones'  are  named  on  a 
writ  of  the  judge,  who  are  named  the  tales,  from  those  words  of  the 
writ,  decern  or  oclo  tales. 

X  This  last  article,  however,  is  not  established  by  law,  except  in  eases 
of  treason ;  it  is  done  only  through  custom  and  the  indulgence  of  the 
judges. 

§  The  penalty  of  a  misprision  of  treason  is  the  forfeiture  of  all  goods, 
and  imprisonment  for  life. 
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torily,  challenge  thirty-five  jurors.  3.  He  may  have  two 
counsel  to  assist  him  through  the  whole  course  of  the  pro- 
ceedings. 4.  That  his  witnesses  may  not  be  kept  away,  the 
judges  must  grant  him  the  same  compulsive  process  to 
bring  them  in,  which  they  issue  to  compel  the  evidences 
against  him.  5.  A  copy  of  his  indictment  must  be  delivered 
to  him  ten  days  at  least  before  the  trial,  in  presence  of  two 
witnesses,  and  at  the  expense  of  five  shillings ;  which  copy 
must  contain  all  the  facts  laid  to  his  charge,  the  names,  pro- 
fessions, and  abodes  of  the  jurors  who  are  to  be  on  the 
panel,  and  of  all  the  witnesses  who  are  intended  to  be  pro- 
duced against  him.* 

When,  either  in  cases  of  high  treason,  or  of  inferior  crimes, 
the  prosecutor  and  the  prisoner  have  closed  their  evidence, 
and  the  witnesses  have  answered  to  the  respective  questions 
both  of  the  bench  and  of  jurors,  one  of  the  judges  makes  a 
speech,  in  which  he  sums  up  the  facts  which  have  been 
advanced  on  both  sides.  He  points  out  to  the  jury  what 
more  precisely  constitutes  the  hinge  of  the  question  before 
them ;  and  he  gives  them  his  opinion  both  with  regard  to 
the  evidences  that  have  been  given,  and  to  the  point  of  law 
which  is  to  guide  them  in  their  decision.  This  done,  the 
jury  withdraw  into  an  adjoining  room,  where  they  must 
remain  without  eating  and  drinking,  and  without  fire,  till 
they  have  agreed  unanimously  among  themselves  ;  unless  the 
court  give  a  permission  to  the  contrary.  Their  declaration 
or  verdict  (veredictum)  must  (unless  they  choose  to  give  a 
special  verdict)  pronounce  expressly,  either  that  the  prisoner 
is  guilty,  or  that  he  is  not  guilty,  of  the  act  laid  to  his 
charge.  Lastly,  the  fundameutal  maxim  of  this  mode  of 
proceeding  is,  that  the  jury  must  be  unanimous. 

And  as  the  main  object  of  the  institution  of  the  trial  by 
jury  is  to  guard  accused  persons  against  all  decisions  what- 
soever from  men  invested  with  any  permanent  official  autho- 
rity^ it  is  not  only  a  settled  principle  that  the  opinion 
which  the  judge  delivers  has  no  weight  but  such  as  the  jury 

*  Stat.  7  Will.  III.  c.  3,  and  7  Anne,  c.  21.  The  latter  was  to  be  iu 
force  only  after  the  death  of  the  late  Pretender. 

f  "  Laws,"  as  Junius  says  extremely  well,  "  are  intended,  not  to  trust 
to  what  men  will  do,  but  to  guard  against  what  they  may  do." 

K 
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choose  to  give  it ;  but  their  verdict  must  besides  comprehend 
the  whole  matter  in  trial,  and  decide  as  well  upon  the  fact 
as  upon  the  point  of  law  that  may  arise  out  of  it :  in  other 
words,  they  must  pronounce  both  on  the  commission  of  a 
certain  fact,  and  on  the  reason  which  makes  such  fact  to  be 
contrary  to  law.* 

This  is  even  so  essential  a  point,  that  a  bill  of  indictment 
must  expressly  be  grounded  upon  those  two  objects.  Thus 
an  indictment  for  treason  must  charge,  that  the  alleged  facts 
were  committed  with  a  treasonable  intent  (proditorie) .  An 
indictment  for  murder  must  express  that  the  fact  has  been 
committed  with  malice  prepense,  or  aforethought.  An  in- 
dictment for  robbery  must  charge,  that  the  things  were 
taken  with  an  intention  to  rob  (animo  furandi),  &c.f 

Juries  are  even  so  uncontrollable  in  their  verdict, — so 
apprehensive  has  the  constitution  been  lest  precautions  to 
restrain  them  in  the  exercise  of  their  functions,  however 
specious  in  the  beginning,  might  in  the  issue  be  converted 
to  the  very  destruction  of  the  ends  of  that  institution, — that 
it  is  a  repeated  principle  that  a  juror,  in  delivering  his 
opinion,  is  to  have  no  other  rule  than  his  opinion  itself, — 
that  is  to  say,  no  other  rule  than  the  belief  which  results  to 
his  mind  from  the  facts  alleged  on  both  sides,  from  their 
probability,  from  the  credibility  of  the  witnesses,  and  even 

*  Unless  they  choose  to  give  a  special  verdict.  "  When  the  jury," 
says  Coke,  "  doubt  of  the  law,  and  intend  to  do  that  which  is  just, 
they  find  the  special  matter :  and  the  entry  is,  Et  super  told  materia 
pelunt  discretionem  justiciorum."  Inst.  iv.  These  words  of  Coke,  we 
may  observe,  confirm  beyond  a  doubt  the  power  of  the  jury  to  deter- 
mine on  the  whole  matter  in  trial ;  a  power  which  in  all  constitutional 
views  is  necessary  ;  and  the  more  so,  since  a  prisoner  cannot  in  England 
challenge  the  judge,  as  he  can  under  the  civil  law,  and  for  the  same 
causes  as  he  can  a  witness. 

t  The  principle  that  a  jury  is  to  decide  both  on  the  fact  and  the 
criminality  of  it,  is  so  well  understood,  that,  if  a  verdict  were  so  framed 
as  only  to  have  for  its  object  the  bare  existence  of  the  fact  laid  to  the 
charge  of  the  prisoner,  no  punishment  could  be  awarded  by  the  judge  in 
consequence  of  it.  Thus,  in  the  prosecution  of  Woodfall,  for  printing 
Junius'  Letter  to  the  King  (a  supposed  libel),  the  jury  brought  in  the 
following  verdict  —  Guilty  of  printing  and  publishing  only ;  the  consequence 
of  which  was  the  discharge  of  the  prisoner. 

[See  Supplementary  Illustrations,  No.  8.] — Ed. 


TEIAL  BY  JURY.  131 

from  all  such  circumstances  as  he  may  have  a  private  know- 
ledge of.  Lord  Chief  Justice  Hale  expresses  himself  on 
this  subject  in  the  following  terms  : — 

"  In  this  recess  of  the  jury,  they  are  to  consider  the  evi- 
dence, to  weigh  the  credibility  of  the  witnesses,  and  the 
force  and  efficacy  of  their  testimonies ;  wherein  (as  I  have 
before  said)  they  are  not  precisely  bound  by  the  rules  of  the 
civil  law,  viz.  to  have  two  witnesses  to  prove  every  fact, 
unless  it  be  in  cases  of  treason,  nor  to  reject  one  witness 
because  he  is  single,  or  always  to  believe  two  witnesses,  if 
the  probability  of  the  fact  does  upon  other  circumstances 
reasonably  encounter  them ;  for  the  trial  is  not  here  simply 
by  witnesses,  but  by  jury  :  nay,  it  may  so  fall  out,  that  a 
jury  upon  their  own  knowledge  may  know  a  thing  to  be 
false  that  a  witness  swore  to  be  true,  or  may  know  a  witness 
to  be  incompetent  or  incredible,  though  nothing  be  objected 
against  him — and  may  give  their  verdict  accordingly."* 

If  the  verdict  pronounces  not  guilty,  the  prisoner  is  set  at 
liberty,  and  cannot,  on  any  pretence,  be  tried  again  for  the 
same  offence.  If  the  verdict  declares  him  guilty,  then,  and 
not  till  then,  the  judge  enters  upon  his  function  as  a  judge, 
and  pronounces  the  punishment  which  the  law  appoints.f 
But,  even  in  this  case,  he  is  not  to  judge  according  to  his 
own  discretion  only ;  he  must  strictly  adhere  to  the  letter  of 
the  law ;  no  constructive  extension  can  be  admitted ;  and 
however  criminal  a  fact  might  in  itself  be,  it  would  pass  un- 
punished if  it  were  found  not  to  be  positively  comprehended 
in  some  one  of  the  cases  provided  for  by  the  law.     The  evil 

*  History  of  the  Common  Law  of  England,  chap.  12,  sect.  11.  The 
same  principles  and  forms  arc  observed  hi  civil  matters ;  only  peremp- 
tory challenges  are  not  allowed. 

f  When  the  party  accused  is  one  of  the  lords  temporal,  he  likewise 
enjoys  the  universal  privilege  of  being  judged  by  his  peers  :  though  the 
trial  then  differs  in  several  respects.  In  the  first  place,  as  to  the  num- 
ber of  jurors;  all  the  peers  are  to  perform  the  function  of  such,  and 
they  must  be  summoned  at  least  twenty  days  beforehand.  2.  When 
the  trial  takes  place  during  the  session,  it  is  said  to  bo  in  the  high  court 
of  parliament ;  and  the  peers  officiate  at  once  as  jurors  and  judges. 
When  the  parliament  is  not  sitting,  the  trial  is  said  to  be  in  the  court  of 
the  high  steward  of  England;  an  olfice  which  is  not  usually  in  being, 
but  is  revived  on  those  occasions ;  and  the  high  steward  performs  the 
office  of  judge,  3.  In  either  of  these  cases,  unanimity  is  not  required  ;  and 
the  majority,  which  must  consist  of  twelve  persons  at  least,  is  to  decide, 
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that  may  arise  from  the  impunity  of  a  crime, — that  is,  an 
evil  which  a  new  law  may  instantly  stop, — has  not  by  the 
English  laws  been  considered  as  of  magnitude  sufficient  to 
be  put  in  comparison  with  the  danger  of  breaking  through  a 
barrier  on  which  so  materially  depends  the  safety  of  the 
individual.* 

To  all  these  precautions  taken  by  the  law  for  the  safety 
of  the  subject,  one  circumstance  must  be  added,  which 
indeed  would  alone  justify  the  partiality  of  the  English 
lawyers  to  their  laws  in  preference  to  the  civil  law  ; — I  mean 
the  absolute  rejection  they  have  made  of  torture.f  Without 
repeating  here  what  has  been  said  on  the  subject  by  the 
admirable  author  of  the  treatise  on  Crimes  and  Punishments,% 
I  shall  only  observe,  that  the  torture,  in  itself  so  horrible  an 
expedient,  would,  more  especially  in  a  free  state,  be  attended 
with  the  most  fatal  consequences.  It  was  absolutely  neces- 
sary to  preclude,  by  rejecting  it,  all  attempts  to  make  the 
pursuit  of  guilt  an  instrument  of  vengeance  against  the 
innocent.  Even  the  convicted  criminal  must  be  spared,  and 
a  practice  at  all  rates  exploded,  which  might  so  easily  be 
made  an  instrument  of  endless  vexation  and  persecution.  § 

*  I  shall  here  give  an  instance  of  the  scruple  with  which  the  English 
judges  proceed  upon  occasions  of  this  kind.  Sir  Ilenry  Ferrars  having 
been  arrested  by  virtue  of  a  warrant,  in  which  he  was  termed  a  knight, 
though  he  was  a  baronet,  Nightingale,  his  servant,  took  his  part,  and 
killed  the  officer ;  but  it  was  decided,  that,  as  the  warrant  "  was  an  ill 
warrant,  the  killing  of  an  officer  in  executing  that  warrant  could  not  be 
murder,  because  no  good  warrant :  wherefore  he  was  found  not  guilty 
of  the  murder  and  manslaughter." — See  Coke's  Rep.  Part  III.  p.  371. 

t  Coke  says  (Inst.  III.  p.  35),  that  when  John  Holland,  duke  of 
Exeter,  and  William  de  la  Pole,  duke  of  Suffolk,  renewed  under  Henry 
VI.  the  attempts  made  to  introduce  the  civil  law,  they  exhibited  the 
torture  as  a  beginning  thereof.  The  instrument  was  called  the  duke  of 
Exeter's  daughter. 

%  Beccaria. 

§  Judge  Foster  relates,  from  Whitelockc,  that  the  Bishop  of  London 
having  said  to  Felton,  who  had  assassinated  the  Duke  of  Buckingham, 
"If  you  will  not  confess,  you  must  go  to  the  rack ;"  the  man  replied,  "  If 
it  must  be  so,  I  know  not  whom  I  may  accuse  in  the  extremity  of  the 
torture ;  Bishop  Laud,  perhaps,  or  any  lord  at  this  board." 

"  Sound  sense  (adds  Poster)  in  the  mouth  of  an  enthusiast  and  a 
ruffian." 

Laud  having  proposed  the  rack,  the  matter  was  shortly  debated  at 
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For  the  farther  prevention  of  abuses,  it  is  an  invariable 
usage  that  the  trial  be  public.  The  prisoner  neither  makes 
his  appearance,  nor  pleads,  but  in  places  where  every  body 
may  have  free  entrance  ;  and  the  witnesses  when  they  give 
their  evidence,  the  judge  when  he  delivers  his  opinion,  the 
jury  when  they  give  their  verdict,  are  all  under  the  public 
eye.  Lastly,  the  judge  cannot  change  either  the  place  or 
the  kind  of  punishment  ordered  by  the  law  ;  and  a  sheriff", 
who  should  take  away  the  life  of  a  man  in  a  manner  different 
from  that  which  the  law  prescribes,  would  be  prosecuted  as 
guilty  of  murder."* 

In  a  word,  the  constitution  of  England,  being  a  free  con- 
stitution, demanded  from  that  circumstance  alone  (as  I 
should  already  have  but  too  often  repeated  if  so  funda- 
mental a  truth  could  be  too  often  urged)  extraordinary  pre- 
cautions to  guard  against  the  dangers  which  unavoidably  at- 
tend the  power  of  inflicting  punishments :  and  it  is  par- 
ticularly when  considered  in  this  light  that  the  trial  by  jury 
proves  an  admirable  institution. 

By  means  of  it,  the  judicial  authority  is  not  only  placed 
out  of  the  hands  of  the  man  who  is  invested  with  the  execu- 
tive authority — it  is  even  out  of  the  hands  of  the  judge  him- 
self. Not  only  the  person  who  is  trusted  with  the  public 
power  cannot  exert  it,  till  he  has,  as  it  were,  received  the 
permission  to  that  purpose  of  those  who  are  set  apart  to 
administer  the  laws  ;  but  these  latter  are  also  restrained  in 
a  manner  exactly  alike,  and  cannot  make  the  law  speak,  but 
when,  in  their  turn,  they  have  likewise  received  permission. 

And  those  persons  to  whom  the  law  has  thus  exclusively 
delegated  the  prerogative  of  deciding  that  a  punishment  is 
to  be  inflicted, — those  men,  without  whose  declaration  the 
executive  and  the  judicial  powers  are  both  thus  bound  down 
to  inaction,  do  not  form  among  themselves  a  permanent 
body,  who  may  have  had  time  to  study  how  their  powrer  can 
serve  to  promote  their  private  views  or  interests  :  they  are 

the  board,  and  it  ended  in  a  reference  to  the  judges,  who  unanimously 

resolved  that  the  rack  could  not  be  legally  used. 

[Torture  was,  however,  used  in  the  Tower  at  that  period. — Ed!] 

*  And  if  any  other  person  but  the  sheriff,  eveu  the  judge  himself, 

were  to  cause  death  to  be  inflicted  upon  a  man,  though  convicted,  it 

would  be  deemed  homicide. — See  Blackstone,  book  iv.  chap.  14. 
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men  selected  at  once  from  among  the  people,  who  perhaps 
never  were  before  called  to  the  exercise  of  such  a  function, 
nor  foresee  that  they  ever  shall  be  called  to  it  again. 

As  the  extensive  right  of  challenging  effectually  baffles, 
on  one  hand,  the  secret  practices  of  such  as,  in  the  face  of 
so  many  discouragements,  might  still  endeavour  to  make  the 
judicial  power  subservient  to  their  own  views,  and  on  the 
other  excludes  all  personal  resentments,  the  sole  affection 
which  remains  to  influence  the  integrity  of  those  who  alone 
are  entitled  to  put  the  public  power  into  action,  during  the 
short  period  of  their  authority,  is,  that  their  own  fate  as 
subjects  is  essentially  connected  with  that  of  the  man  whose 
doom  they  are  going  to  decide. 

In  fine,  such  is  the  happy  nature  of  this  institution,  that 
the  judicial  power,  a  power  so  formidable  in  itself,  which  is 
to  dispose,  without  finding  any  resistance,  of  the  property, 
honour,  and  life  of  individuals,  and  which,  whatever  precau- 
tions may  be  taken  to  restrain  it,  must  in  a  great  degree 
remain  arbitrary,  may  be  said,  in  England,  to  exist, — to  ac- 
complish every  intended  purpose, — and  to  be  in  the  hands 
of  nobody.* 

In  all  these  observations  on  the  advantages  of  the  Eng- 
lish criminal  law,  I  have  only  considered  it  as  connected 
with  the  constitution,  which  is  a  free  one  ;  and  it  is  in  this 
view  alone  that  I  have  compared  it  with  the  jurisprudence 
received  in  other  states.  Yet,  abstractedly  from  the  weighty 
constitutional  considerations  which  I  have  suggested,  I 
think  there  are  still  other  interesting  grounds  of  pre-emi- 
nence on  the  side  of  the  laws  of  England. 

In  the  first  place,  they  do  not  permit  that  a  man  should 
be  made  to  run  the  risk  of  a  trial,  but  upon  the  declaration 
of  twelve  persons  at  least  {the  grand  jury).  Whether  he 
be  in  prison,  or  on  his  trial,  they  never  for  an  instant  refuse 
free  access  to  those  who  have  either  advice  or  comfort  to 
give  him ;  they  even  allow  him  to  summon  all  who  may  have 

*  The  consequence  of  this  institution  is,  that  no  man  in  England 
ever  meets  the  man  of  whom  he  may  say,  "  That  man  has  a  power  to 
decide  on  my  death  or  life."  If  we  could  for  a  moment  forget  the  ad- 
vantages of  that  institution,  we  ought  at  least  to  admire  the  ingenuity 
of  it. 
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any  thing  to  say  in  his  favour.  And  lastly,  what  is  of  very 
great  importance,  the  witnesses  against  him  must  deliver 
their  testimony  in  his  presence ;  he  may  cross-examine  them, 
and,  by  one  unexpected  question,  confound  a  whole  system 
of  calumny :  indulgences  these,  all  denied  by  the  laws  of 
other  countries. 

Hence,  though  an  accused  person  may  be  exposed  to  have 
his  fate  decided  by  persons  (the  petti/  jury)  who  possess 
not,  perhaps,  all  that  sagacity  which  in  some  delicate  cases 
it  is  particularly  advantageous  to  meet  with  in  a  judge,  yet 
this  inconvenience  is  amply  compensated  by  the  extensive 
means  of  defence  with  which  the  law,  as  we  have  seen,  has 
provided  him.  If  a  juryman  does  not  possess  that  expert- 
ness  which  is  the  result  of  long  practice,  yet  neither  does  he 
bring  to  judgment  that  hardness  of  heart  which  is,  more  or 
less,  also  the  consequence  of  it :  and  bearing  about  him  the 
principles  (let  me  say,  the  unimpaired  instinct)  of  humanity, 
he  trembles  while  he  exercises  the  awful  office  to  which  he 
finds  himself  called,  and  in  doubtful  cases  always  decides 
for  mercy. 

It  is  to  be  farther  observed,  that,  in  the  usual  course  of 
tilings,  juries  pay  great  regard  to  the  opinions  delivered  by 
the  judges  ;  that,  in  those  cases  where  they  are  clear  as  to 
the  fact,  yet  find  themselves  perplexed  with  regard  to  the 
degree  of  guilt  connected  with  it,  they  leave  it,  as  has  been 
said  before,  to  be  ascertained  by  the  discretion  of  the  judge, 
by  returning  what  is  called  a  special  verdict ;  that,  whenever 
circumstances  seem  to  alleviate  the  guilt  of  a  person,  against 
whom  nevertheless  the  proof  has  been  positive,  they  temper 
their  verdict  by  recommending  him  to  the  mercy  of  the  king 
(which  seldom  fails  to  produce  at  least  a  mitigation  of  the 
punishment)  :  that,  though  a  man  once  acquitted  can  never, 
under  any  pretence  whatsoever,  be  again  brought  into  peril 
for  the  same  offence,  yet  a  new  trial  would  be  granted  if  he 
had  been  found  guilty  upon  evidence  strongly  suspected  of 
being  false.*     Lastly,  what  distinguishes  the  laws  of  Eng- 


*  The  mode  of  criminal  procedure  here  described  is  more  applicable 
to  the  Assizes  than  to  the  Quarter  Sessions.  Since  the  reign  of  Edward 
I ,  the  whole  of  England  lias  been  divided  into  six  circuit?,  each  of 
which  is  visited  twice  a  year  by  two  of  the  judges,  who  hold  Courts  of 
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land  from  those  of  other  countries  in  a  very  honourable 
manner,  is,  that  as  the  torture  is  unknown  to  them,  so 
neither  do  they  know  any  more  grievous  punishment  than 
the  simple  deprivation  of  life. 

All  these  circumstances  have  combined  to  introduce  such 
a  mildness  into  the  exercise  of  criminal  justice,  that  the 
trial  by  jury  is  that  point  of  their  liberty  to  which  the 
people  of  England  are  most  thoroughly  and  universally 
wedded ;  and  the  only  complaint  I  have  ever  heard  uttered 
against  it,  has  been  by  men  who,  more  sensible  of  the  ne- 
cessity of  public  order  than  alive  to  the  feelings  of  humanity, 
think  that  too  many  offenders  escape  with  impunity.* 

Assize  in  each  county.  The  County  Palatine  of  Chester,  and  the  Welch 
Counties,  were  first  included  in  those  circuits  by  the  1st  Wm.  IV.  c.  70, 
when  the  number  of  the  judges  of  the  superior  courts  was  increased. 
Ireland  is  also  divided  into  six  circuits.  In  Scotland,  Assizes  are  held 
twice  a  year  at  Aberdeen,  Inverness,  Perth,  Ayr,  Dumfries,  Jedburgh, 
Stirling,  and  three  times  a  year  at  Glasgow.  In  England,  Assizes  are 
held  in  66  towns  :  in  Ireland,  in  34.  By  the  4th  Wm.  IV.  c.  36,  the 
Central  Criminal  Court  was  established  for  London,  Middlesex,  and  part 
of  Essex,  Kent,  and  Surrey,  the  Sessions  of  which  are  held  at  the  Old 
Bailey  once  a  month.  The  Lord  Chancellor,  the  Lord  Mayor,  the 
Judges  of  the  Superior  Courts,  B«corder,  Aldermen,  and  Common  Ser- 
jeant, and  such  other  as  Her  Majesty  may  appoint,  are  the  judges  of  this 
Court,  the  jurisdiction  of  which  extends  to  all  treasons,  murders,  felo- 
nies, and  misdemeanours  within  ten  miles  of  St.  Paul's,  London,  together 
with  all  offences  committed  on  the  high  seas  within  the  jurisdiction  of 
the  Admiralty  of  England.  Besides  those  Criminal  and  Civil  Courts  of 
Assize,  the  Commissioners  of  Insolvent  Debtors  make  circuits  thrice  a 
year  over  England  and  Wales.  The  authority  of  the  judges  upon  cir- 
cuit i3  derived,  in  civil  jurisdiction,  from  the  Statutes  of  Assize  and 
Nisi  Prius,  and  also  from  the  commissions  issued  for  each  circuit  under 
the  great  seal.  Commissions  of  Oyer  and  Terminer  (to  Afar  and  deter- 
mine) give  the  judge  power  to  try  treason,  felony,  and  other  criminal 
offences  against  the  law  of  England,  committed  within  the  counties 
composing  their  circuits.  The  judges  of  the  Courts  of  Westminster  are 
commissioned  by  the  Crown,  after  they  have  arranged  among  themselves 
the  circuits  on  which  they  are  to  go. — Ed. 
*  See  Supplementary  Illustrations,  No.  9. 
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CHAPTEE  XIV. 

THE  SUBJECT  CONCLUDED.      LAWS  BELATIVE  TO  IMPEISONMENT. 

But  what  completes  that  sense  of  independence  which  the 
taws  of  England  procure  to  every  individual  (a  sense  which 
)  is  the  noblest  advantage  attending  liberty),  is  the  greatness 
of  their  precautions  upon  the  debicate  point  of  imprison- 
ment. 

In  the  first  place,  by  allowing,  in  most  cases,  enlargement 
upon  bail,  and  by  prescribing,  on  that  article,  express  rules 
for  the  judges  to  follow,  they  have  removed  all  pretexts, 
which  circumstances  might  afford,  for  depriving  a  man  of  his 
liberty. 

But  it  is  against  the  executive  power  that  the  legislature 
has,  above  all,  directed  its  efforts  ;  nor  has  it  been  but  by 
slow  degrees  that  it  has  been  successful  in  wresting  from  it 
a  branch  of  power  which  enabled  it  to  deprive  the  people  of 
their  leaders,  as  well  as  to  intimidate  those  who  might  be 
tempted  to  assume  the  function ;  and  which,  having  thus  all 
the  efficacy  of  more  odious  means  without  the  dangers  of 
them,  was  perhaps  the  most  formidable  weapon  with  which 
it  might  attack  public  liberty. 

The  methods  originally  pointed  out  by  the  laws  of  Eng- 
land for  the  enlargement  of  a  person  unjustly  imprisoned, 
were  the  writs  of  mainprise,  de  odio  et  atia,  and  de  homing 
replegiando.  Those  writs,  which  could  not  be  denied,  were 
an  order  to  the  sheriff  of  the  county  in  which  a  person  was 
confined,  to  inquire  into  the  causes  of  his  confinement ;  and, 
according  to  the  circumstances  of  his  case,  either  to  dis- 
charge him  completely,  or  upon  bail. 

But  the  most  useful  method,  and  which  even,  by  being 
most  general  and  certain,  has  tacitly  abolished  all  the  others, 
is  the  writ  of  Habeas  Corpus  ;  so  called  because  it  begins  with 
the  words  Habeas  corpus  ad  subjiciendum.  This  writ  being 
a  writ  of  high  prerogative,  must  issue  from  the  court  of 
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King's  Bench  :*  its  effects  extend  equally  to  every  county  ; 
and  the  king  by  it  requires,  or  is  understood  to  require,  the 
person  who  holds  one  of  his  subjects  in  custody,  to  carry 
him  before  the  judge,  with  the  date  of  the  confinement,  and 
the  cause  of  it,  in  order  to  discharge  him,  or  continue  to 
detain  him,  according  as  the  judge  shall  decree. 

But  this  writ,  which  might  be  a  resource  in  cases  of  vio- 
lent imprisonment  effected  by  individuals,  or  granted  at  their 
request,  was  but  a  feeble  one,  or  rather  was  no  resource  at 
all,  against  the  prerogative  of  the  prince,  especially  under  the 
sway  of  the  Tudors,  and  in  the  beginning  of  that  of  the 
Stuarts.  And  even  in  the  first  years  of  Charles  the  First, 
the  judges  of  the  King's  Bench,  who,  in  consequence  of  the 
spirit  of  the  times,  and  of  their  holding  their  places  durante 
bene  placito,  were  constantly  devoted  to  the  court,  declared, 
"  that  they  could  not,  upon  a  Habeas  Corpus,  either  bail  or 
deliver  a  prisoner,  though  committed  without  any  cause 
assigned,  in  case  he  was  committed  by  the  special  command 
of  the  king,  or  by  the  lords  of  the  privy  council." 

Those  principles,  and  the  mode  of  procedure  which  resulted 
from  them,  drew  the  attention  of  parliament ;  and  in  the  bill 
called  the  Petition  of  Bight,  passed  in  the  third  year  of 
the  reign  of  Charles  the  First,-  it  was  enacted,  that  no 
person  should  be  kept  in  custody,  in  consequence  of  such  im- 
prisonments. 

But  the  judges  knew  how  to  evade  the  intention  of  tin's 
act :  they,  indeed,  did  not  refuse  to  discharge  a  man  impri- 
soned without  a  cause  ;  but  they  used  so  much  delay  in  the 
examination  of  the  causes,  that  they  obtained  the  full  effect 
of  an  open  denial  of  justice. 

The  legislature  again  interposed,  and  in  the  act  passed  in 
the  sixteenth  year  of  the  reign  of  Charles  the  First,  the  same 
in  which  the  Star  Chamber  was  suppressed,  it  was  enacted, 
that  "  if  any  person  be  committed  by  the  king  himself  in 


*  Strictly  speaking,  there  is  no  Habeas  CnrjAts  law  in  any  country 
beyond  the  British  dominions,  with  the  exception  of  the  United  States 
of  America.  In  France,  Austria,  most  of  the  German  States,  Italy, 
especially  Naples,  Sicily,  and  Eussia,  men  may  be  accused  and  arrested, 
and  kept  for  any  period  in  prison,  without  being  brought  to  trial. — Ed. 
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person,  or  by  his  privy  council,  or  by  any  of  the  members 
thereof,  he  shall  have  granted  unto  him,  without  delay  upon 
any  pretence  whatsoever,  a  writ  of  Habeas  Corpus,  and  that 
the  judge  shall  thereupon,  within  three  court-days  after  the 
return  is  made,  examine  and  determine  the  legality  of  such 
imprisonment." 

This  act  seemed  to  preclude  every  possibility  of  future 
evasion  :  yet  it  was  evaded  still ;  and,  by  the  connivance  of 
the  judges,  the  person  who  detained  the  prisoner  could,  with- 
out danger,  wait  for  a  second,  and  a  third  writ,  called  an 
alias  and  a  pluries,  before  he  produced  him. 

All  these  different  artifices  gave  at  length  birth  to  the 
famous  act  of  Habeas  Corpus  (passed  in  the  thirty-first  year 
of  the  reign  of  Charles  the  Second),  which  is  considered  in 
England  as  a  second  Great  Charter,  and  has  extinguished 
all  the  resources  of  oppression.* 

The  principal  articles  of  this  act  are  : — 

1.  To  fix  the  different  terms  allowed  for  bringing  up  a 
prisoner  :  those  terms  are  proportioned  to  the  distance ; 
and  none  can  in  any  case  exceed  twenty  days. 

2.  That  the  officer  and  keeper  neglecting  to  make  due 
returns,  or  not  delivering  to  the  prisoner,  or  his  agent, 
within  six  hours  after  demand,  a  copy  of  the  warrant  of 
commitment,  or  shifting  the  custody  of  the  prisoner  from 
one  to  another,  without  sufficient  reason  or  authority  (speci- 
fied in  the  act),  shall  for  the  first  offence  forfeit  one  hundred 
pounds,  and  for  the  second  two  hundred,  to  the  party 
aggrieved,  and  be  disabled  to  hold  his  office. 

3.  No  person,  once  delivered  by  Habeas  Corpus,  shall 
be  committed  for  the  same  offence,  on  penalty  of  five  hun- 
dred pounds. 

4.  Every  person  committed  for  treason  or  felony,  shall,  if 
he  require  it,  in  the  first  week  of  the  next  term,  or  the  first 
day  of  the  next  session,  be  indicted  in  that  term  or  session, 
or  else  admitted  to  bail,  unless  it  should  be  proved  upon  oath, 
that  the  king's  witnesses  cannot  be  produced  at  that  time : 
and  if  not  indicted  and  tried  in  the  second  term  or  session, 

*  The  real  title  of  this  act  is,  An  Act  for  better  securing  the  Liberty  of 
the  Subject,  and  for  Prevention  of  Imprisonment  beyond  the  Seas. 
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he  shall  be  discharged  of  his  imprisonment  for  such  imputed 
offence. 

5.  Any  of  the  twelve  judges,  or  the  Lord  Chancellor,  who 
shall  deny  a  writ  of  Habeas  Corpus,  on  sight  of  the  warrant, 
or  on  oath  that  the  same  is  refused,  shall  forfeit  severally  to 
the  party  aggrieved  five  hundred  pounds. 

6.  No  inhabitant  of  England  (except  persons  contracting, 
or  convicts  praying  to  be  transported)  shall  be  sent  prisoner 
to  Scotland,  Ireland,  Jersey,  Guernsey,  or  any  place  beyond 
the  seas,  within  or  without  the  king's  dominions, — on  pain, 
that  the  party  committing,  his  advisers,  aiders,  and  assistants, 
shall  forfeit  to  the  party  aggrieved  a  sum  not  less  than  five 
hundred  pounds,  to  be  recovered  with  treble  costs — shall 
be  disabled  to  bear  any  office  of  trust  or  profit — shall  incur 
the  penalties  of  a  praemunire*  and  be  incapable  of  the  king's 
pardon.f 

*  The  statutes  of  prcemunire,  thus  called  from  the  writ  for  their  exe- 
cution, which  begins  with  the  words  prcemunire  (for  prcemonere)  facias, 
were  originally  designed  to  oppose  the  usurpations  of  the  Popes.  The 
first  was  passed  under  the  reign  of  Edward  the  First,  and  was  followed 
by  several  others,  which,  even  before  the  reformation,  established  such 
effectual  provisions  as  to  draw  upon  one  of  them  the  epithet  of  execrabile 
siatutum.  The  offences  against  which  those  statutes  were  framed  were 
likewise  distinguished  by  the  appellation  of  prcemunire ;  and  under  that 
word  were  included  all  attempts  to  increase  the  power  of  the  Pope  at 
the  expense  of  the  royal  authority.  The  punishment  decreed  for  such 
cases  was  also  called  a  prcemunire .-  it  has  since  been  extended  to  several 
other  kinds  of  offence,  and  amounts  to  imprisonment  at  the  king's 
pleasure,  or  for  life,  and  forfeiture  of  all  goods  and  rents  of  lands. 

t  De  Lolme  greatly  exaggerates  the  mildness  of  the  English 
laws  as  they  existed  when  he  wrote.  The  punishments  inflicted  by 
them  were  remarkably  severe,  and  continued  to  be  so  until  the  carrying 
out  of  the  reforms  which  were  commenced  by  the  late  Sir  Robert  Peel. 
At  present  the  criminal  law  of  England  extends — first,  to  crimes  which 
are  punishable  on  indictment  at  common  law ;  secondly,  those  for  which 
a  justice  of  the  peace,  or  justices  of  the  peace,  liave  the  power  to  punish 
summarily  under  special  statutory  enactments.  Indictable  offences  are 
treasons,  felonies,  and  misdemeanours ;  all  treasons,  except  forgery,  are 
punishable  by  death,  and  upon  conviction,  the  offender  forfeits  to  the 
crown  his  personal  estate  of  every  description,  which,  where  an  innocent 
wife  and  family  survive  the  forfeiture,  is  certainly  a  barbarous  law. 
Treasons  punishable  with  death  are  compassing  the  death  of  the  King 
or  Queen  Regnant,  or  his  eldest  son  or  heir, — violating  the  king's 
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CHAPTER  I. 

SOME  ADVANTAGES  PECULIAB  TO  THE  ENGLISH  CONSTITUTION. 
*  1.   THE  UNITY  OF  THE  EXECUTIVE  POWEB. 

We  have  seen  in  former  chapters  the  resources  allotted  to 
the  different  parts  of  the  English  government  for  balancing 
each  other,  and  how  their  reciprocal  actions  and  re-actions 
produce  the  freedom  of  •the  constitution,  which  is  no  more 

companion,  that  is  to  say,  his  wife  during  coverture ;  violating  the  king's 
eldest  daughter,  or  the  wife  of  the  king's  eldest  son  and  heir  ;  levying 
war  against  the  king  in  bis  own  realm,  or  being  an  adherent  of  the 
king's  enemies  in  the  realm,  or  giving  them  aid  or  comfort  in  the  realm 
or  elsewhere,  or  slaying  the  Lord  Chancellor  or  any  of  the  Chief  Justices, 
or  any  justices  being  in  their  places  doing  their  offices.  Those  capital 
treasons  date  from  25  Edward  III.  st.  5,  c.  2.  'By  the  1st  Anne,  st.  2, 
c.  15,  it  is  made  a  capital  punishment  to  prevent  a  person  next  in  suo- 
cossion  to  the  crown  from  succeeding  thereto,  and  by  the  6  and  7  of 
the  same  reign  it  i3  made  a  capital  treason  to  affirm  by  writing  or  print- 
ing, that  any  person  has  a  right  to  the  crown  otherwise  than  by  the  act 
of  set  tlement,  or  the  act  of  the  union  of  the  two  kingdoms  of  England 
and  Scotland  ;  or  that  the  crown  without  the  authority  of  parliament 
is  unable  to  limit  the  descent  of  the  crown.  By  the  36  Geo.  III.  c.  7, 
and  57  Geo.  III.  c.  6,  compassing  or  intending  the  death  or  destruction, 
or  inflicting  any  bodily  harm  tending  to  the  death  or  destruction,  as 
wounding,  maiming,  imprisoning,  or  restraining  the  person  of  the  king, 
or  deposing  him  from  the  crown,  levying  war  against  him  within  tliu 
realm,  or  in  order  to  compel  him  to  overawe  the  parliament,  or  to  move 
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than  an  equilibrium  between  the  ruling  powers  of  the  state. 
I  now  propose  to  show  that  the  particular  nature  and  func- 

any  foreigner  to  invade  any  portion  of  the  British  dominions,  such  in- 
tentions or  compassing  being  by  some  overt  act  or  deed,  or  by  publish- 
ing some  printings  or  writings,  constitute  also  capital  treason.  By  3 
and  4  Victoria,  c.  52,  it  is  made  a  capital  treason  to  marry,  or  to  be 
concerned  in  procuring  the  marriage,  of  any  issue  of  her  present  Majesty, 
while  such  issue  is  under  18  years  of  age,  in  the  event  of  the  crown 
descending  before  attaining  that  age,  without  the  consent  of  the  Regent 
or  Parliament ;  or  assisting  any  person  in  procuring  such  marriage  is 
also  made  a  capital  treason.  By  the  13  Elizabeth,  c.  2,  it  is  made 
capital  treason  to  import  bulls  from  Rome,  or  to  publish  or  put  in  use 
such  bulls  or  instruments.  But  the  7  and  8  Vict,  repeals  several 
capital  treasons  in  regard  to  the  importation  of  bulls  from  the  See  of 
Rome.  Forgery  of  the  Great  Seal,  of  her  Majesty's  Privy  Seal,  of  any 
signet  or  royal  sign  manual,  or  Great  or  Privy  Seal  of  Ireland,  constitutes 
treason,  punishable  with  transportation  for  life,  or  not  less  than  seven 
years,  or  imprisonment  for  any  term  not  exceeding  two  years,  without 
hard  labour  or  solitary  confinement  for  one  year.  Praemunires  are  not 
capital  felonies,  although  they  subject  the  offender  to  the  forfeiture  of 
his  lands  and  goods.  The  statute  of  Praemunires  is  the  16  of  Richard 
II.  c.  5.  When  De  Lolme  wrote,  all  felonies,  with  two  or  three  excep- 
tions, were  punishable  with  death ;  but  3ince  the  7  and  8  George 
IV.  c.  28,  no  felony  is  capital  unless  excluded  from  benefit  of  clergy 
before  or  on  14th  Nov.  1826.  All  persons  convicted  of  felony,  however, 
forfeit  to  the  crown  their  personal  estate  of  every  description,  and  on 
conviction  of  capital  felony  the  offender  forfeits  to  the  crown  all  the' 
profits  of  estates  in  freehold,  and  of  things  not  lying  in  tenure,  and  to 
the  Lord  of  the  Manor  the  profits  of  estates  of  copyhold,  and  his  blood  is 
also  corrupted  by  the  offence.  Prcemunires  are  offences  against  the  funda- 
mental laws  of  the  realm ;  as  the  omitting  by  Deans  and  Chapters  to 
elect  a  Bishop,  molesting  possessors  of  Abbey  lands,  contrary  to  the 
provisions  of  the  1  and  2  Philip  and  Mary,  obtaining  stay  of  pro- 
ceedings other  than  by  arrest  of  judgment  or  by  writ,  in  actions  for  the 
abolitions  of  monopolies,  asserting  maliciously  or  advisedly,  by  speaking 
or  writing,  that  both  or  either  Houses  of  Parliament  may  nominate  the 
succession  to  the  crown,  or  that  any  person  may  claim  the  crown  other 
than  by  the  acts  of  settlement  and  of  union,  or  that  the  king  and  par- 
liament cannot  make  laws  to  limit  the  descent  of  the  crown,  or  import- 
ing bulls  from  Rome,  or  otherwise  upholding  the  jurisdiction  of 
the  Pope  in  these  realms.  There  are  now  only  ten  capital  felonies 
punishable  with  death,  viz.,  murder,  unnatural  offences,  destroying 
ships-of-war  in  her  Majesty's  arsenals  or  dockyards,  naval  or  military 
stores  or  other  munitions  of  war,  robbery  aggravated  by  striking  the 
inmate,  robbery  aggravated  by  wounding  the  persons  robbed,  piracy  and 
endangering  the  life  of  any  person  on  board  of  a  vessel,  setting  fire  to  a 
dwelling-house  any  person  being  therein,  destroying  vessels  with  intent 
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tions  of  these  same  constituent  parts  of  the  government, 
which  give  it  so  different  an  appearance  from  that  of  other 
free  states,  are  moreover  attended  with  peculiar  and  very 
great  advantages,  which  have  not  hitherto  been  sufficiently 
observed. 

The  first  peculiarity  of  the  English  government,  as  a  free 
government,  is  its  having  a  king, — its  having  thrown  into 
one  place  the  whole  mass,  if  I  may  use  the  expression,  of 
the  executive  power,  and  having  invariably  and  for  ever 
fixed  it  there.  By  this  very  circumstance  also  has  the 
depositum  of  it  been  rendered  sacred  and  inexpugnable  ; — 
by  making  one  great,  very  great  man  in  the  state,  has  an 
effectual  check  been  put  to  the  pretensions  of  those  who 
otherwise  would  strive  to  become  such  ;  and  disorders  have 
been  prevented,  which  in  all  republics  ever  brought  on  the 
ruin  of  liberty,  and,  before  it  was  lost,  obstructed  the  enjoy- 
ment of  it. 

If  we  cast  our  eyes  on  all  the  states  that  ever  were  free, 
we  shall  see  that  the  people,  ever  turning  their  jealousy,  as 
it  was  natural,  against  the  executive  power,  but  never  think- 
ing of  the  means  of  limiting  it,  so  happily  prevalent  in 
England,*  never  employed  any  other  expedients  beside  the 
obvious  one  of  trusting  that  power  to  magistrates  whom 
they  appointed  annually  ;  which  was  in  great  measure  the 
same  as  keeping  the   management   of  it  to   themselves  :f 

to  murder  or  whereby  human  life  is  endangered,  exhibiting  false  lights 
with  intent  of  drawing  vessels  into  danger :  to  be  possessed  of  forged 
stamps  for  marking  gold  or  silver  plate,  appears  still  to  remain  a  capital 
offence.  Other  crimes  are  punishable  according  to  their  degree,  by  trans- 
portation for  life  with  or  without  hard  labour,  transportation  for  shorter 
periods,  imprisonment  and  fines  ;  and  punishments  are  now  far  milder  in 
the  British  empire  than  in  any  country  in  the  world,  unless  it  be  in  the 
United  States  of  America. — Ed. 

*  The  rendering  that  power  dependent  on  the  people  for  its  supplies. 
— See  on  this  subject,  chap.  vi.  book  i. 

+  The  power  of  the  House  of  Commons  to  withhold  the  necessary 
supplies  for  carrying  on  the  government,  maintaining  the  defences  of  the 
country,  and  paying  the  interest  of  the  national  debt,  is  undoubtedly 
a  great  restraint  upon  the  authority  of  the  crown ;  but  it  would  require 
a  great  exercise  of  unconstitutional  authority  on  the  part  of  the 
sovereign  or  the  ministers  of  the  crown  to  justify  the  suspension  of 
the  supplies.  Withholding  the  supplies  would  necessarily  involve  the 
country  in  national  bankruptcy,  in  irretrievable  discredit,  in  public 
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■whence  it  resulted,  that  the  people,  who,  whatever  may  be 
the  frame  of  the  government,  always  possess,  after  all,  the 
reality  of  power,  thus  uniting  in  themselves  with  this  reality 
of  power  the  actual  exercise  of  it,  in  form  as  well  as  in 
fact,  constituted  the  whole  state.*  In  order,  therefore, 
legally  to  disturb  the  whole  state,  nothing  more  was  requi- 
site than  to  put  in  motion  a  certain  number  of  individuals. 

In  a  state  which  is  small  and  poor,  an  arrangement  of  this 
kind  is  not  attended  with  any  great  inconveniences,  as  every 
individual  is  taken  up  with  the  care  of  providing  for  his 
subsistence,  as  great  objects  of  ambition  are  wanting,  and 
as  evils  cannot,  in  such  a  state,  ever  become  much  compli- 
cated. In  a  state  that  strives  for  aggrandizement,  the  diffi- 
culties and  danger  attending  the  pursuit  of  such  a  plan 
inspire  a  general  spirit  of  caution,  and  every  individual 
makes  a  sober  use  of  his  rights  as  a  citizen. 

But  when,  at  length,  those  exterior  motives  cease,  and 
the  passions,  and  even  the  virtues,  which  they  excited,  are 
thus  reduced  to  a  state  of  inaction,  the  people  turn  their 
eyes  back  towards  the  interior  of  the  republic ;  and  every 
individual,  in  seeking  then  to  concern  himself  in  all  affairs, 
seeks  for  new  objects  that  may  restore  him  to  that  state  of 
exertion  which  habit,  he  finds,  has  rendered  necessary  to  him, 

disgrace,  and  in  a  general  calamity,  which  would  inevitably  tend  to  the 
downfall  of  British  power.  Nor  is  it  probable  — it  indeed  seems  almost 
impossible — that  there  ever  should  be  an  English  ministry  that  would 
venture  to  advise  the  crown  to  attempt  measures  which  would  render 
it  necessary  on  the  part  of  the  House  to  refuse  the  supplies. — Ed. 

*  De  Lolme  argues  as  if  the  people  were  equitably  represented  in 
the  House  of  Commons.  If  the  state  of  the  representation  of  the 
people  in  parliament  be  generally  acknowledged  as  still  imperfect,  what 
must  it  have  been  at  the  time  he  wrote, — when  65  rotten  boroughs  sent 
130  members,  to  vote  generally  for  the  minister  of  the  day,  which  now, 
from  their  insignificance  and  former  corruption,  deservedly  send  none  ; 
— when  30  others  sent  60  members,  instead  of  30  as  at  present ;  and 
when  22,  including  the  boroughs  of  Finsbury,  Halifax,  Lambeth,  Leeds, 
Macclesfield,  Manchester,  Marylebone,  Sheffield,  Tower  Hamlets,  Sun- 
derland, and  Wolverhampton,  each  of  which  now  send  two,  were  un- 
represented ?  When  our  author  wrote,  that  portion  of  Great  Britain 
known  in  history  as  the  ancient  kingdom  of  Scotland  constituted  one 
great  rotten  borough,  entirely  at  the  disposal  of  the  ministers  of  the 
crown.  At  present,  no  part  of  the  United  Kingdom  is  more  indepen- 
dently represented  than  the  counties  and  burghs  of  Scotland, — Ed, 
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and  aims  at  the  exercise  of  a  share  of  power  -which,  small  as 
it  is,  yet  flatters  his  vanity. 

As  the  preceding  events  must  have  given  an  influence  to 
a  certain  number  of  citizens,  they  avail  themselves  of  the 
general  disposition  of  the  people,  to  promote  their  private 
\iews  :  the  legislative  power  is  thenceforth  continually  in 
motion  ;  and  as  it  is  badly  informed,  and  falsely  directed, 
almost  every  exertion  of  it  is  attended  with  some  injury  to 
the  laws,  or  the  state. 

This  is  not  all :  as  those  who  compose  the  general  assem- 
blies cannot,  in  consequence  of  their  numbers,  entertain 
any  hopes  of  gratifying  their  private  ambition,  or,  in  general, 
their  private  passions,  they  at  least  seek  to  gratify  their 
political  caprices,  and  they  accumulate  the  honours  and 
dignities  of  the  state  on  some  favourite  whom  the  public 
voice  happens  to  raise  at  that  time. 

But,  as  in  such  a  state  there  can  be,  from  the  irregularity 
of  the  determinations  of  the  people,  no  such  thing  as  a 
settled  course  of  measures,  it  happens  that  men  never  can 
exactly  tell  the  present  state  of  public  affairs.  The  power 
thus  given  away  has  already  become  very  great  before  those 
for  whom  it  was  given  so  much  as  suspect  it ;  and  he  himself 
who  enjoys  that  power  does  not  know  its  full  extent ;  but 
then,  on  the  first  opportunity  that  offers,  he  suddenly 
pierces  through  the  cloud  which  hid  the  summit  from  him, 
and  at  once  seats  himself  upon  it.  The  people,  on  the 
other  hand,  no  sooner  recover  sight  of  him,  than  they  see 
their  favourite  now  become  their  master,  and  discover  the 
evil,  only  to  find  that  it  is  past  remedy. 

As  this  power,  thus  surreptitiously  acquired,  is  destitute 
of  the  support  both  of  the  law  and  of  the  ancient  course  of 
things,  and  is  even  but  indifferently  respected  by  those  who 
have  subjected  themselves  to  it,  it  cannot  be  maintained  but 
by  abusing  it.  The  people  at  length  succeed  in  forming 
somewhere  a  centre  of  union  :  they  agree  in  the  choice  of 
a  leader  :  this  leader  in  his  turn  rises  ;  in  his  turn  also  he 
betrays  his  engagements  ;  power  produces  its  wonted  effects  ; 
and  the  protector  becomes  a  tyrant. 

This  is  not  all :  the  same  causes  which  have  given  one 
master  to  the  state,  give  it  two,  give  it  three.     All  those 

L 
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rival  powers  endeavour  to  swallow  up  each  other :  the  state 
becomes  a  scene  of  endless  quarrels  and  broils,  and  is  in  a 
continual  convulsion. 

If  amidst  such  disorders  the  people  retained  their  freedom, 
the  evil  must  indeed  be  very  great  to  take  away  all  the 
advantages  of  it ;  but  they  are  slaves,  and  yet  have  not 
what  in  other  countries  makes  amends  for  political  servitude ; 
I  mean,  tranquillity. 

In  order  to  prove  all  these  things,  if  proofs  were  deemed 
necessary,  I  would  only  refer  the  reader  to  what  every  one 
knows  of  Pisistratus  and  Megacles,  of  Marius  and  Sylla,  of 
Caesar  and  Pompey.  However,  I  cannot  avoid  translating 
a  part  of  the  speech  which  a  citizen  of  Florence  addressed 
once  to  the  senate :  the  reader  will  find  in  it  a  kind  of 
abridged  story  of  all  republics ;  at  least  of  those  which,  by 
the  share  allowed  to  the  people  in  the  government,  deserved 
that  name,  and  which,  besides,  attained  a  certain  degree  of 
extent  and  power. 

"  That  nothing  human  may  be  perpetual  and  stable,  it  is 
the  will  of  Heaven  that,  in  all  states  whatsoever,  there 
should  arise  certain  destructive  families,  who  are  the  bane 
and  ruin  of  them.  Of  this  our  own  republic  affords  as 
many  and  more  deplorable  examples  than  any  other,  as  it 
owes  its  misfortunes  not  only  to  one,  but  to  several  such 
families.  We  had  at  first  the  Buondelmonti  and  the  Huberti. 
We  had  afterwards  the  Donuti  and  the  Cerchi ;  and  *at 
present  (shameful  and  ridiculous  conduct !)  we  are  waging 
war  among  ourselves  for  the  Ricci  and  the  Albizzi. 

"  When  in  former  times  the  Ghibelins  were  suppressed, 
everyone  expected  that  the  Gruelfs,  being  then  satisfied, 
would  have  chosen  to  live  in  tranquillity ;  yet,  but  a  little 
time  had  elapsed,  when  they  again  divided,  themselves  into  the 
factions  of  the  whites  and  the  blacks.  When  the  whites 
were  suppressed,  new  parties  arose,  and  new  troubles  fol- 
lowed. Sometimes  battles  were  fought  in  favour  of  the 
exiles,  and,  at  other  times,  quarrels  broke  out  between  the 
nobility  and  the  people.  And,  as  if  resolved  to  give  away 
to  others  what  we  ourselves  neither  could,  nor  would, 
peaceably  enjoy,  we  committed  the  care  of  our  liberty 
sometimes   to  King   Eobert,   and  at  other  times   to   his 
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brother,  and  at  length  to  the  Duke  of  Athens ;  never  settling 
or  resting  in  any  kind  of  government,  as  not  knowing  either 
how  to  enjoy  liberty,  or  support  servitude."* 

The  English  constitution  has  prevented  the  possibility  of 
misfortunes  of  this  kind.  By  diminishing  the  power,  or 
rather  actual  exercise  of  the  power,  of  the  people,t  and 
making  them  share  in  the  legislature  only  by  their  repre- 
sentatives, the  irresistible  violence  has  been  avoided  of  those 
numerous  and  general  assemblies,  which,  on  whatever  side 
they  throw  their  weight,  bear  down  everything.  Besides, 
as  the  power  of  the  people,  when  they  have  any  kind  of 
power,  and  know  how  to  use  it,  is  at  all  times  really  formi- 
dable, the  constitution  has  set  a  counterpoise  to  it :  and  the 
royal  authority  is  this  counterpoise. 

In  order  to  render  it  equal  to  such  a  task,  the  constitution 
has,  in  the  first  place,  conferred  on  the  king,  as  we  have 
seen  before,  the  exclusive  prerogative  of  calling  and  dis- 
missing the  legislative  bodies,  and  of  putting  a  negative  on 
their  resolutions. 

Secondly,  it  has  also  placed  on  the  side  of  the  king  the 
whole  executive  power  in  the  nation. 

Lastly,  in  order  to  effect  still  nearer  an  equilibrium,  the 
constitution  has  invested  the  man  whom  it  has  made  the 
sole  head  of  the  state,  with  all  the  personal  privileges,  all 
the  pomp,  all  the  majesty,  of  which  human  dignities  are 
capable.  In  the  language  of  the  law,  the  king  is  sovereign 
lord,  and  the  people  are  his  subjects ; — he  is  universal  pro- 
prietor of  the  kingdom ;  he  bestows  all  the  dignities  and 
places ;  and  he  is  not  to  be  addressed  but  with  the  expres- 
sions and  outward  ceremony  of  almost  Eastern  humility. 
Besides,  his  person  is  sacred  and  inviolable  ;  and  any  attempt 
whatsoever  against  it  is,  in  the  eye  of  the  law,  a  crime 
equal  to  that  of  an  attack  upon  the  whole  state. 

In  a  word,  since,  to  have  too  exactly  completed  the  equili- 

*  See  the  History  of  Florence,  by  Machiavelli,  lib.  iii.  c.  1.  [This  trans- 
lation fully  conveys  the  meaning,  but  is  far  inferior  to  the  original. 
Besides,  the  first  section  is  in  the  place  in  which  the  second  ought  to 
stand. — Ed.~\ 

f  We  shall  see  in  the  sequel,  that  this  diminution  of  the  exercise  of 
the  power  of  the  people  has  been  attended  with  a  great  increase  of  their 
liberty. 
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brium  between  the  power  of  the  people  and  that  of  the 
crown,  would  have  been  to  sacrifice  the  end  to  the  means, 
that  is,  to  have  endangered  liberty  with  a  view  to  strengthen 
the  government,  the  deficiency  which  ought  to  remain  on 
the  side  of  the  crown,  has  at  least  been,  in  appearance,  made 
up,  by  conferring  on  the  king  all  that  sort  of  strengtli  that 
may  result  from  the  opinion  and  reverence  of  the  people ; 
and,  amidst  the  agitations  which  are  the  unavoidable 
attendants  of  liberty,  the  royal  power,  like  an  anchor  that 
resists  both  by  its  weight  and  the  depth  of  its  hold,  ensures 
a  salutary  steadiness  to  the  vessel  of  the  state. 

The  greatness  of  the  prerogative  of  the  king,  by  thus 
procuring  a  great  degree  of  stability  to  the  state  in  general, 
has  much  lessened  the  possibility  01  the  evils  we  have  above 
described ;  it  has  even,  we  may  say,  totally  prevented  them, 
by  rendering  it  impossible  for  any  citizen  to  rise  to  any 
dangerous  greatness. 

And  to  begin  with  an  advantage  by  which  the  people 
easily  suffer  themselves  to  be  influenced, — I  mean  that  of 
birth,  it  is  impossible  for  it  to  produce  in  England  effects  in 
any  degree  dangerous :  for  though  there  are  lords  who, 
besides  their  wealth,  may  also  boast  of  an  illustrious  descent, 
yet  that  advantage,  being  exposed  to  a  continual  comparison 
with  the  splendour  of  the  throne,  dwindles  almost  to 
nothing;  and,  in  the  gradation  universally  received  of 
dignities  and  titles,  that  of  sovereign  prince  and  king  places 
him  who  is^ invested  with  it  out  of  all  degree  of  proportion. 

The  ceremonial  of  the  court  of  England  is  even  formed 
upon  that  principle.  Those  persons  who  are  related  to  the 
king  have  the  title  of  princes  of  the  blood,  and,  in  that 
quality,  an  undisputed  pre-eminence  over  all  other  persons.* 
Nay,  the  first  men  in  the  nation  think  it  an  honourable 
distinction  to  themselves,  to  hold  the  different  menial  offices, 
or  titles,  in  his  household. t     If  we  therefore  were  to  set 

*  This,  by  stat.  of  the  31st  of  Henry  VIII.  extends  to  the  sons, 
grandsons,  brothers,  uncles,  and  nephews  of  the  reigning  king. 

t  With  regard  to  the  so-called  menial  offices  in  the  household  they 
must  be  considered  honorary,  and  not  servile  ;  although  they  were  in 
every  sense  of  the  word  servile  during  the  dynasties  of  the  Tudors  and 
Stuarts,  when  none  dared  to  speak  to  the  Sovereign  but  upon  their 
knees.  The  text  of  De  Lolme  would  convey  to  foreigners  a  very 
erroneous  idea  of  the  British  Eoyal  household. — Ed. 
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aside  the  extensive  and  real  power  of  the  king,  as  well  as 
the  numerous  means  he  possesses  of  gratifying  the  ambition 
and  hopes  of  individuals,  and  were  to  consider  only  the 
majesty  of  his  title,  and  that  kind  of  strength  founded  on 
public  opinion  i  which  results  from  it,  we  shall  find  that 
advantage  so  considerable,  that  to  attempt  to  enter  into  a 
competition  with  it,  with  the  bare  advantage  of  high  birth, 
which  itself  has  no  other  foundation  than  public  opinion, 
and  that  too  in  a  very  subordinate  degree,  would  be  an 
attempt  completely  extravagant. 

If  this  difference  is  so  great  as  to  be  thoroughly  sub- 
mitted to,  even  by  those  persons  whose  situation  might 
incline  them  to  disown  it,  much  more  so  does  it  influence 
the  minds  of  the  people.  And  if,  notwithstanding  the  value 
which  every  Englishman  ought  to  set  upon  himself  as  a 
man,  and  a  free  man,  there  were  any  whose  eyes  were  so 
very  tender  as  to  be  dazzled  by  the  appearance  and  the 
arms  of  a  lord,  they  would  be  totally  blinded  when  they 
came  to  turn  them  towards  the  royal  majesty. 

The  only  man,  therefore,  who,  to  persons  unacquainted 
with  the  constitution  of  England,  might  at  first  sight  appear 
in  a  condition  to  put  the  government  in  danger,  would  be 
one  who,  by  the  greatness  of  his  abilities  and  public  services, 
might  have  acquired  in  a  high  degree  the  love  of  the  people, 
and  obtained  a  great  influence  in  the  House  of  Commons. 

But  how  great  soever  this  enthusiasm  of  the  public 
may  be,  barren  applause  is  the  only  fruit  which  the  man 
whom  they  favour  can  expect  from  it.  He  can  hope  neither 
for  a  dictatorship,  nor  a  consulship,  nor  in  general  for  any 
power  under  the  shelter  of  which  he  may  at  once  safely 
unmask  that  ambition  with  which  we  might  suppose  him 
to  be  actuated,  or,  if  we  suppose  him  to  have  been  hitherto 
free  from  any,  grow  insensibly  corrupt.  The  only  door 
which  the  constitution  leaves  open  to  his  ambition,  of 
whatever  kind  it  may  be,  is  a  place  in  the  administration, 
during  the  pleasure  of  the  king.  If,  by  the  continuance  of 
his  services,  and  the  preservation  of  his  influence,  he  becomes 
able  to  aim  still  higher,  the  only  door  which  again  opens  to 
him  is  that  of  the  House  of  Lords. 

But  this  advance  of  the  favourite  of  the  people  towards 
the  establishment  of  his  greatness  is  at  the  same  time  a  great 
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step  towards  the  loss  of  that  power  which  might  render  him 
formidable. 

In  the  first  place,  the  people  seeing  that  he  is  become 
much  less  dependent  on  their  favour,  begin,  from  that  very 
moment,  to  lessen  their  attachment  to  him.  Seeing  him 
moreover  distinguished  by  privileges  which  are  the  objects 
of  their  jealousy,  I  mean  their  political  jealousy,  and  member 
of  a  body  whose  interests  are  frequently  opposite  to  theirs, 
they  immediately  conclude  that  this  great  and  new  dignity 
cannot  have  been  acquired  but  through  a  secret  agreement 
to  betray  them.  Their  favourite,  thus  suddenly  transformed, 
is  going,  they  make  no  doubt,  to  adopt  a  conduct  entirely 
opposite  to  that  which  has  till  then  been  the  cause  of  his 
advancement  and  high  reputation,  and  in  the  compass  of  a 
few  hours  completely  to  renounce  those  principles  which  he 
has  so  long  and  so  loudly  professed.  In  this,  certainly  the 
people  are  mistaken ;  but  yet  neither  would  they  be  wrong, 
if  they  feared  that  a  zeal  hitherto  so  warm,  so  constant,  I 
will  even  add  so  sincere,  when  it  concurred  with  their 
favourite's  private  interest,  would,  by  being  thenceforth 
often  in  opposition  to  it,  become  gradually  much  abated. 

Nor  is  this  all :  the  favourite  of  the  people  does  not  even 
find  in  his  new  dignity  all  the  increase  of  greatness  and 
eclat  that  might  at  first  be  imagined. 

Hitherto  he  was,  it  is  true,  only  a  private  individual :  but 
then  he  was  the  object  in  which  the  whole  nation  interested 
themselves;  his  actions  and  words  were  set  forth  in  the 
public  prints ;  and  he  everywhere  met  with  applause  and 
acclamation. 

All  these  tokens  of  public  favour  are,  I  know,  sometimes 
acquired  very  lightly ;  but  they  never  last  long,  whatever 
people  may  say,  unless  real  services  are  performed :  now, 
the  title  of  benefactor  to  the  nation,  when  deserved  and  uni- 
versally bestowed, is  certainly  a  very  handsome  title,  and  which 
does  nowise  require  the  assistance  of  outward  pomp  to  set  it 
off.  Besides,  though  he  was  only  a  member  of  the  inferior 
body  of  the  legislature,  we  must  observe,  he  was  the  first ; 
and  the  word  first  is  always  a  word  df  very  great  moment. 

But  now  that  he  is  made  a  lord,  all  his  greatness,  which 
hitherto  was  indeterminate,  becomes  defined.  By  granting 
him  privileges  established  and  fixed  by  known  laws,  that 
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uncertainty  is  taken  from  his  lustre  which  is  of  so  much 
importance  in  those  things  which  depend  on  imagination  ; 
and  his  value  is  lowered,  just  because  it  is  ascertained. 

Besides,  he  is  a  lord ;  but  then  there  are  several  men 
who  possess  but  small  abilities,  and  few  estimable  qualifica- 
tions, who  also  are  lords  ;  his  lot  is,  nevertheless,  to  be 
seated  among  them ;  the  law  places  him  on  exactly  the  same 
level  with  them ;  and  all  that  is  real  in  his  greatness  is  thus 
lost  in  a  crowd  of  dignitaries,  hereditary  and  conventional. 

Nor  are  these  the  only  losses  which  the  favourite  of  the 
people  is  to  suffer.  Independently  of  those  great  changes 
which  he  descries  at  a  distance,  he  feels  around  him  altera- 
tions no  less  visible,  and  still  more  painful. 

Seated  formerly  in  the  assembly  of  the  representatives  of 
the  people,  his  talents  and  continual  success  had  soon  raised 
him  above  the  level  of  his  fellow  members  ;  and,  being 
carried  on  by  the  vivacity  and  warmth  of  the  public  favour, 
those  who  might  have  been  tempted  to  set  up  as  his  compe- 
titors were  reduced  to  silence,  or  even  became  his  sup- 
porters. 

Admitted  now  into  an  assembly  of  persons  invested  with 
a  perpetual  and  hereditary  title,  he  finds  men  hitherto  his 
superiors, — men  who  see  with  a  jealous  eye  the  shining 
talents  of  the  homo  novus,  and  who  are  firmly  resolved,  that 
after  having  been  the  leading  man  in  the  House  of 
Commons,  he  shall  not  be  the  first  in  theirs. 

In  a  word,  the  success  of  the  favourite  of  the  people  was 
brilliant,  and  even  formidable ;  but  the  constitution,  in  the 
very  reward  it  prepares  for  him,  makes  him  find  a  kind  of 
ostracism.  His  advances  were  sudden,  and  his  course  rapid ; 
he  was,  if  you  please,  like  a  torrent  ready  to  bear  down  every 
thing  before  it ;  but  this  torrent  is  compelled,  by  the  general 
arrangement  of  things,  finally  to  throw  itself  into  a  vast 
reservoir,  where  it  mingles,  and  loses  its  force  and  direction.* 

*  The  statesmen  alluded  to  were  probably  Mr.  Putney,  afterwards 
Earl  of  Bath,  and  especially  Lord  Chatham.  They  apply  most  directly 
to  the  latter;  for  when  he  was  the  only  man  in  England  who  could  form 
a  ministry,  and  had  the  universal  confidence  of  the  country,  he,  insttad 
of  remaining  at  the  head  of  that  ministry,  reserved  only  to  himself  a 
powerless  office,  and  he  indiscreetly  or  vainly  accepted  with  a  subordinate 
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I  know  it  may  be  said,  that,  in  order  to  avoid  the  fatal 
step  which  is  to  deprive  him  of  so  many  advantages,  the 
favourite  of  the  people  ought  to  refuse  the  new  dignity  which 
is  offered  to  him,  and  wait  for  more  important  successes, 
from  his  eloquence  in  the  House  of  Commons,  and  his  in- 
fluence over  the  people. 

But  those  who  give  him  this  counsel  have  not  sufficiently 
examined  it.  Without  doubt  there  are  men  in  England,  who, 
in  their  present  pursuit  of  a  project  which  they  think  essen- 
tial to  the  public  good,  would  be  capable  of  refusing  for  a 
while  a  dignity  which  would  deprive  their  virtue  of  oppor- 
tunities of  exerting  itself,  or  might  more  or  less  endanger  it : 
but  woe  to  him  who  should  persist  in  such  a  refusal,  with  any 
pernicious  design  !  and  who,  in  a  government  where  liberty 
is  established  on  so  solid  and  extensive  a  basis,  should  en- 
deavour to  make  the  people  believe  that  their  fate  depends 
on  the  persevering  virtue  of  a  single  citizen.  His  ambitious 
views  being  at  last  discovered  (nor  could  it  be  long  before 
they  were  so),  his  obstinate  resolution  to  move  out  of  the 
ordinary  course  of  things  would  indicate  aims,  on  his  part,  of 
such  an  extraordinary  nature,  that  all  men  whatever,  who 
have  any  regard  for  their  country,  would  instantly  rise  up 
from  all  parts  to  oppose  him,  and  he  must  fall  overwhelmed 
with  so  much  ridicule  that  it  would  be  better  for  him  to  fall 
from  the  Tarpeian  rock.* 

office  a  peerage.  Lord  Chesterfield,  in  one  of  his  letters  to  his  son,  wrote 
"that  people  say  William  Pitt  hss  had  a  fall  up  stairs,  by  leaving  the 
House  of  Commons,  in  which  he  wielded  the  power  of  the  realm,  and 
going  into  that  hospital  of  incurables  the  House  of  Lords."  Sir  Robert 
Peel  was  more  sagacious. — Ed. 

*  The  reader  will,  perhaps,  object,  that  no  man  in  England  can 
entertain  such  views  as  those  I  have  suggested  here :  this  is  precisely 
what  I  intended  to  prove.  The  essential  advantage  of  the  English 
government  above  all  those  that  have  been  called  free,  and  which  in 
many  respects  were  but  apparently  so,  is,  that  no  person  in  England 
can  entertain  so  much  as  a  thought  of  ever  rising  to  the  level  of  the 
power  charged  with  the  execution  of  the  laws.  All  men  in  the  state, 
whatever  may  be  their  rank,  wealth,  or  influence,  are  thoroughly  con- 
vinced that  they  must,  in  reality  as  well  as  in  name,  continue  to  be 
subjects ;  and  are  thus  compelled  really  to  love,  defend,  and  promote 
those  laws  which  secure  liberty  to  the  subject. 
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In  fine,  even  though  we  were  to  suppose  that  the  new 
lord  might,  after  his  exaltation,  have  preserved  all  his  interest 
with  the  people,  or,  what  would  be  no  less  difficult,  that  any 
lord  whatever  could,  by  dint  of  his  wealth  and  high  birth, 
rival  the  splendour  of  the  crown  itself,  all  these  advantages, 
how  great  soever  we  may  suppose  them,  as  they  would  not  of 
themselves  be  able  to  confer  on  him  the  least  executive 
authority,  must  for  ever  remain  mere  showy  unsubstantial 
advantages.  Finding  all  the  active  powers  of.the  state  con- 
centred in  that  very  seat  of  power  which  we  suppose  him  in- 
clined to  attack,  and  there  secured  by  formidable  provisions, 
his  influence  must  always  evaporate  in  ineffectual  words ;  and 
after  having  advanced  himself,  as  we  suppose,  to  the  very 
foot  of  the  throne,  finding  no  branch  of  independent  power 
which  he  might  so  far  appropriate  to  himself,  as  at  last  to 
give  a  reality  to  a  political  importance,  he  would  soon  see  it, 
however  great  it  might  have  at  first  appeared,  decline  and 
die  away. 

God  forbid,  however,  that  I  should  mean  that  the  people 
of  England  are  so  fatally  tied  down  to  inaction,  by  the  nature 
of  their  government,  that  they  cannot,  in  times  of  oppression, 
find  means  of  appointing  a  leader !  No  ;  I  only  meant  to 
say  that  the  laws  of  England  open  no  door  to  those  accumu- 
lations of  power,  which  have  been  the  ruin  of  so  many 
republics  ;  that  they  offer  to  the  ambitious  no  means  of  taking 
advantage  of  the  inadvertence  or  even  the  gratitude  of  the 
people,  to  make  themselves  their  tyrants ;  and  that  the 
public  power,  of  which  the  king  has  been  made  the  exclusive 
depository,  must  remain  unshaken  in  his  hands,  so  long  as 
things  continue  in  the  legal  order ;  which,  it  may  be  observed, 
is  a  strong  inducement  to  him  constantly  to  endeavour  to 
maintain  them  in  it.* 

*  Several  events  in  English  history  put  in  a  very  strong  light 
this  idea  of  the  stability  which  the  power  of  the  crown  gives  to  the 
state. 

One  is,  the  facility  with  which  the  great  Duke  of  Marlborough,  and  his 
party  at  home,  were  removed  from  their  employments. — Hannibal,  in 
circumstances  nearly  similar,  had  continued  the  war  against  the  will  of 
the  senate  of  Carthage  :  Csesar  had  done  the  same  in  Gaul :  and  when 
at  last  he  was  expressly  required  to  deliver  up  his  commission,  he  marched 
his  army  to  Bome,  and  established  a   military  despotism.     But  the 
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CHAPTER  II. 

THE  SUBJECT  CONCLUDED. — THE  EXECUTIVE  POWEE  IS  MOEE 
EASILY  CONFINED  WHEN  IT  IS  ONE. 

Another  great  advantage,  and  which  one  would  not  at  first 
expect,  in  this  unity  of  the  public  power  in  England, — in  this 
union,  and,  if  I  may  so  express  myself,  in  this  coacervation, 
of  all  the  branches  of  the  executive  authority, — is  the  greater 
facility  it  affords  of  restraining  it. 

In  those  states  where  the  execution  of  the  laws  is  intrusted 
to  several  hands,  and  to  each  with  different  titles  and  prero- 
gatives, such  division,  and  the  changeableness  of  measures 
which  must  be  the  consequence  of  it,  constantly  hide  the 
true  cause  of  the  evils  of  the  state :  in  the  endless  fluctuation 
of  things,  no  political  principles  have  time  to  fix  among  the 
people  :  and  public  misfortunes  happen,  without  ever  leaving 
behind  them  any  useful  lesson. 

At  some  times  military  tribunes,  and  at  others  consuls, 
bear  an  absolute  sway :  sometimes  patricians  usurp  every 


Duke,  though  surrounded,  as  well  as  the  above-named  generals,  by  a 
victorious  army,  and  by  allies,  in  conjunction  with  whom  he  had  carried 
on  such  a  successful  war,  did  not  even  hesitate  to  surrender  his  com- 
mission. He  knew  that  all  his  soldiers  were  inflexibly  prepossessed 
in  favour  of  that  power  against  which  he  must  have  revolted :  he  knew 
that  the  same  prepossessions  were  deeply  rooted  in  the  minds  of  the 
whole  nation,  and  that  every  thing  among  them  concurred  to  support 
the  same  power  :  he  knew  that  the  very  nature  of  the  claims  he  must 
have  9et  up  would  instantly  have  made  all  his  officers  and  captains  turn 
themselves  against  him,  and,  in  short,  that,  in  an  enterprise  of  this  nature, 
the  arm  of  the  sea  he  had  to  repass  was  the  smallest  of  the  obstacles  he 
would  have  to  encounter. 

The  other  event  I  shall  mention  here,  is  that  of  the  revolution  of 
1689.  If  the  long-established  power  of  the  the  crown  had  not  before- 
hand prevented  the  people  from  accustoming  themselves  to  fix  their 
eyes  on  some  particular  citizens,  and  in  general  had  not  prevented  all 
men  in  the  state  from  attaining  too  considerable  a  degree  of  power  and 
greatness,  the  expulsion  of  James  II.  might  have  been  followed  by 
events  similar  to  those  which  took  place  at  Rome  after  the  death  of 
Caesar. 

[This  remark  is  just,  and  the  wisdom  of  the  Convention  Parliament, 
in  the  contract  which  they  made  with  William  of  Orange  before  they 
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every  thing,  and  at  other  times  those  who  are  called  nobles  :• 
at  one  time  the  people  are  oppressed  by  decemvirs,  and  at 
another  by  dictators. 

Tyranny,  in  such  states,  does  not  always  beat  down  the 
fences  that  are  set  around  it ;  but  it  leaps  over  them.  When 
men  think  it  confined  to  one  place,  it  starts  up  again  in 
another ; — it  mocks  the  efforts  of  the  people,  not  because  it 
is  invincible,  but  because  it  is  unknown  ; — seized  by  the  arm 
of  a  Hercules,  it  escapes  with  the  changes  of  a  Proteus. 

But  the  indivisibility  of  the  public  power  in  England  has 
constantly  kept  the  views  and  efforts  of  the  people  directed 
to  one  and  the  same  object;  and  the  permanence  of  that 
power  has  also  given  a  permanence  and  a  regularity  to  the 
precautions  they  have  taken  to  restrain  it. 

Constantly  turned  towards  that  ancient  fortress,  the  royal 
power,  they  have  made  it  for  seven  centuries  the  object  of 
their  fear ;  with  a  watchful  jealousy  they  have  considered 
all  its  parts  ;  they  have  observed  all  its  outlets  ;  they  have  even 
pierced  the  earth  to  explore  its  secret  avenues  and  subterra- 
neous works. 

United  in  their  views  by  the  greatness  of  the  danger,  they 
regularly  formed  their  attacks.  They  established  their  works, 
first  at  a  distance  ;  then  brought  them  successively  nearer ; 
and,  in  short,  raised  none  but  what  served  afterwards  as  a 
foundation  or  defence  to  others. 

After  the  Great  Charter  was  established,  forty  successive 
confirmations  strengthened  it.  The  act  called  the  Petition 
of  Right,  and  that  passed  in  the  sixteenth  year  of  Charles  the 
First,  then  followed:  some  years  after,  the  Habeas  Corpus 


conferred  upon  him  the  powers  of  Sovereignty  (which,  in  fact,  they  did, 
for  he  had  no  inherent  right  to  the  Crown),  can  never  be  too  highly 
or  too  gratefully  extolled.] — Ed. 

*  The  capacity  of  being  admitted  to  all  places  of  public  trust  (at 
length  gained  by  the  plebeians)  having  rendered  useless  the  old  distinc- 
tion between  them  and  the  patricians,  a  coalition  was  then  effected 
between  the  great  plebeians,  or  commoners,  who  got  into  those  places, 
and  the  ancient  patricians.  Hence  a  new  class  of  men  arose,  who  were 
called  vobiles  and  nobilitas.  These  are  the  words  by  which  Livy,  after 
that  period,  constantly  distinguishes  those  men  and  families  who  were 
at  the  head  of  the  state. 
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act  was  established ;  and  the  Bill  of  Eights  at  length  made 
its  appearance.  In  fine,  whatever  the  circumstances  may  have 
been,  the  people  always  had,  in  their  efforts,  that  inestimable 
advantage  of  knowing  with  certainty  the  general  seat  of  the 
evils  they  had  to  defend  themselves  against ;  and  each 
calamity,  each  particular  eruption,  by  pointing  out  some 
weak  place,  served  to  procure  a  new  bulwark  for  public 
liberty. 

To  conclude  in  a  few  words  ; — the  executive  power  in 
England  is  formidable,  but  then  it  is  for  ever  the  same  ;  its 
resources  are  vast,  but  their  nature  is  at  length  known ;  it 
has  been  made  the  indivisible  and  inalienable  attribute  of  one 
person  alone ;  but  then  all  other  persons,  of  whatever  rank  or 
degree,  become  really  interested  to  restrain  it  within  its 
proper  bounds.* 


CHAPTEE  III. 

A  SECOND  PECULIARITY.      THE  DIVISION  OF  THE  LEGISLATIVE  POWEB. 

The  second  peculiarity  which  England,  as  an  individual  state 
and  a  free  state,  exhibits  in  its  constitution,  is  the  division 
of  its  legislature.  That  the  reader  may  be  more  sensible  of 
the  advantages  of  this  division,  he  is  desired  to  attend  to  the 
following  considerations. 

It  is,  without  doubt,  absolutely  necessary,  for  securing  the 
constitution  of  a  state,  to  restrain  the  executive  power  :  but 
it  is  still  more  necessary  to  restrain  the  legislative.  "What 
the  former  can  only  do  by  successive  steps  (I  mean  subvert 
the  laws),  and  through  a  longer  or  shorter  train  of  enterprises, 
the  latter  can  do  in  a  moment.  As  its  bare  will  can  give 
being  to  the  laws,  so  its  bare  will  can  also  annihdate  them  ; 


*  This  last  advantage  of  the  greatness  and  indivisibility  of  the 
executive  power,  viz.  the  obligation  it  lays  upon  the  greatest  men  in 
the  state  sincerely  to  unite  in  a  common  cause  with  the  people,  will 
be  more  amply  discussed  hereafter,  when  a  more  particular  compa- 
rison between  the  English  government  and  the  republican  form  shall 
be  offered  to  the  reader. 
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and,  if  I  may  be  permitted  the  expression,  the  legislative 
power  can  change  the  constitution,  as  God  created  the  light. 

In  order,  therefore,  to  ensure  stability  to  the  constitution 
of  a  state,  it  is  indispensably  necessary  to  restrain  the  legis- 
lative authority.  But  here  we  must  observe  a  difference 
between  the  legislative  and  the  executive  powers.  The  latter 
may  be  confined,  and  even  is  the  more  easily  so,  when  undi- 
vided ;  the  legislative ,  on  the  contrary,  in  order  to  its  being 
restrained,  should  absolutely  be  divided.  For,  whateverlaws 
it  may  make  to  restrain  itself,  they  never  can  be,  relatively 
to  it,  any  thing  more  than  simple  resolutions  :  as  those  bars 
which  it  might  erect  to  stop  its  own  motions  must  then  be  within 
it,  and  rest  upon  it,  they  can  be  no  bars.  In  a  word,  the 
same  kind  of  impossibility  is  found,  to  fix  the  legislative 
power  when  it  is  one,  which  Archimedes  objected  against  his 
moving  the  earth.* 

Nor  does  such  a  division  of  the  legislature  only  render  it 
possible  for  it  to  be  restrained,  since  each  of  those  parts  into 
which  it  is  divided  can  then  serve  as  a  bar  to  the  motions  of 
the  others,  but  it  even  makes  it  to  be  actually  so  restrained. 
If  it  has  been  divided  into  only  two  parts,  it  is  probable  that 
they  will  not  in  all  cases  unite,  either  for  doing  or  undoing  : 
— if  it  has  been  divided  into  three  parts,  the  chance  that  no 
changes  will  be  made  is  greatly  increased.  Nay  more ;  as  a 
kind  of  point  of  honour  will  uaturally  take  place  between 
these  different  parts  of  the  legislature,  they  will  therefore  be 
led  to  offer  to  each  other  only  such  propositions  as  will  at 
least  be  plausible ;  and  all  very  prejudicial  changes  will  thus 
be  prevented,  as  it  were,  before  their  birth. 

If  the  legislative  and  executive  powers  differ  so  greatly 
with  regard  to  the  necessity  of  their  being  divided,  in  order 
to  their  being  restrained,  they  differ  no  less  with  regard  to 
the  other  consequences  arising  from  such  division. 

The  division  of  the  executive  power  necessarily  introduces 
actual  oppositions,  even  violent  ones,  between  the  different 
parts  into  which  it  has  been  divided  ;  and  that  part  which  in 
the  issue  succeeds  so  far  as  to  absorb,  and  unite  in  itself,  all 
the  others,  immediately  sets  itself  above  the  laws.  But 
those  oppositions  which  take  place,  and  which  the  public 

*  He  wanted  a  spot  whereupon  to  fix  his  instruments. 
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good  requires  should  take  place,  between  the  different  parts 
of  the  legislature,  are  never  any  thing  more  than  oppositions 
between  contrary  opinions  and  intentions  :  all  is  transacted 
in  the  regions  of  the  understanding  ;  and  the  only  contention 
that  arises  is  wholly  carried  on  with  those  inoffensive  weapons, 
assents  and  dissents,  ayes  and  noes. 

Besides,  when  one  of  these  parts  of  the  legislature  is  so 
successful  as  to  engage  the  others  to  adopt  its  proposition, 
the  result  is,  that  a  law  takes  place  which  has  in  it  a  great 
probability  of  being  good  :  when  it  happens  to  be  defeated, 
and  sees  its  proposition  rejected,  the  worst  that  can  result 
from  it  is,  that  a  law  is  not  made  at  that  time ;  and  the  loss 
which  the  state  suffers  thereby,  reaches  no  farther  than  the 
temporary  setting-aside  of  some  more  or  less  useful  specu- 
lation. 

In  a  word,  the  result  of  a  division  of  the  executive  power 
is  either  a  more  or  less  speedy  establishment  of  the  right  of 
the  strongest,  or  a  continued  state  of  war  :* — that  of  a  division 
of  the  legislative  power,  is  either  truth,  or  general  tranquil- 
The following  maxims  will  therefore  be  admitted.  That 
the  laws  of  a  state  may  be  permanent,  it  is  requisite  that  the 
legislative  power  should  be  divided ; — that  they  may  have 
weight,  and  continue  in  force,  it  is  necessary  that  the  executive 
power  should  be  one. 

If  the  reader  should  conceive  any  doubt  as  to  the  truth  of 
the  above  observations,  let  him  cast  his  eyes  on  the  history 
of  the  proceedings  of  the  English  legislature  down  to  our 
times,  and  he  wiU  readily  find  a  proof  of  them.  He  would 
be  surprised  to  see  how  little  variation  there  has  been  in  the 
political  laws  of  this  country,  especially  during  the  last  hun- 
dred years ;  though,  it  is  most  important  to  observe,  the 
legislature  has  been  as  it  were  in  a  continual  state  of  action, 
and  (no  dispassionate  man  will  deny)  has  generally  promoted 
the  public  good.     Nay,  if  we  except  the  act  passed  under 

*  Every  one  knows  the  frequent  hostilities  that  took  place  be- 
tween the  Roman  senate  and  the  tribunes.  In  Sweden  there  have 
been  continual  contentions  between  the  king  and  the  senate,  in 
which  they  have  overpowered  each  other  by  turns.  And  in  England, 
when  the  executive  power  became  double,  by  the  king  allowing  the 
parliament  to  have  a  perpetual  and  independent  existence,  a  civU  war 
almost  immediately  followed. 
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William  III.,  by  which  it  has  been  enacted  that  parliaments 
should  sit  no  longer  than  three  years,  and  which  was  repealed 
by  a  subsequent  act,  under  George  I.,  which  allowed  them  to 
sit  for  seven  years,  we  shall  not  find  that  any  law,  which  may 
really  be  called  constitutional,  and  which  has  been  enacted 
since  the  Restoration,  has  been  changed  afterwards. 

Now,  if  we  compare  this  steadiness  of  the  English  govern- 
ment with  the  continual  subversions  of  the  constitutional 
laws  of  some  ancient  republics,  with  the  imprudence  of  some 
of  the  laws  passed  in  their  assemblies,*  and  with  the  still 
greater  inconsiderateness  with  which  they  sometimes  repealed 
the  most  salutary  regulations,  as  it  were,  the  day  after  they 
had  been  enacted, — if  we  call  to  mind  the  extraordinary 
means  to  which  the  legislature  of  those  republics,  at  times 
sensible  how  its  very  power  was  prejudicial  to  itself  and  to 
the  state,  was  obliged  to  have  recourse,  in  order,  if  possible, 
to  tie  its  own  hands.t  we  shall  remain  convinced  of  the  great 
advantages  which  attend  the  constitution  of  the  English 
legislature.^ 

Nor  is  this  division  of  the  English  legislature  accompanied 
(which  is  indeed  a  very  fortunate  circumstance)  by  any  actual 
division  of  the  nation  ;  each  constituent  part  of  it  possesses 
strength  sufficient  to  ensure  respect  to  its  resolutions ;  yet 
no  real  division  has  been  made  of  the  forces  of  the  state. 
Only  a  greater  proportional  share  of  all  those  distinctions 
which  are  calculated  to  gain  the  reverence  of  the  people,  has 
been  allotted  to  those  parts  of  the  legislature  which  could 

*  The  Athenians,  among  other  laws,  had  enacted  one  to  forbid  the 
application  of  a  certain  part  of  the  public  revenues  to  any  other  use 
than  the  expenses  of  the  theatres  and  public  shows. 

t  In  some  ancient  republics,  when  the  legislature  wished  to  render 
a  certain  law  permanent,  and  at  the  same  time  mistrusted  their  own 
future  wisdom,  they  added  a  clause  to  it,  which  made  it  death  to  propose 
the  revocation  of  it.  Those  who  afterwards  thought  such  revocation 
necessary  to  the  public  welfare,  relying  on  the  mercy  of  the  people, 
appeared  in  the  public  assembly  with  a  halter  about  their  necks. 

X  We  shall  perhaps  have  occasion  to  observe  hereafter,  that  the 
true  cause  of  the  equability  of  the  operations  of  the  English  legislature 
is  the  opposition  that  happily  takes  place  between  the  different  views 
and  interests  of  the  several  bodies  that  compose  it ;  a  consideration  this, 
without  which  all  political  enquiries  are  no  more  than  airy  speculations, 
and  the  only  one  that  can  lead  to  useful  practical  conclusions. 
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not  possess  their  confidence  in  so  high  a  degree  as  the  others ; 
and  the  inequalities  in  point  of  real  strength  between  them 
have  been  made  up  by  the  magic  of  dignity. 

Thus,  the  king,  who  alone  forms  one  part  of  the  legis- 
lature, has  on  his  side  the  majesty  of  the  kingly  title :  the 
two  Houses  are,  in  appearance,  no  more  than  councils 
entirely  dependent  on  him ;  they  are  bonnd  to  follow  his 
person  ;  they  only  meet,  as  it  seems,  to  advise  him ;  and  never 
address  him  but  in  the  most  solemn  and  respectful  manner. 

As  the  nobles,  who  form  the  second  order  of  the  legis- 
lature, bear,  in  point  both  of  real  weight  and  numbers,  no 
proportion  to  the  body  of  the  people,*  they  have  received, 
as  a  compensation,  the  advantage  of  personal  honours,  and  of 
an  hereditary  title. f 

Besides,  the  established  ceremonial  gives  to  their  assembly 
a  great  pre-eminence  over  that  of  the  representatives  of  the 
people.  They  are  the  upper  house,  and  the  others  the  lower 
house.  They  are  in  a  more  special  manner  considered  as 
the  king's  council :  and  it  is  in  the  place  where  they  assemble 
that  his  throne  is  placed. 

*  It  is  for  want  of  having  duly  considered  this  subject,  that  M . 
Rousseau  exclaims  somewhere  against  those  who,  when  they  speak  of 
the  general  estates  of  France,  "  dare  to  call  the  people  the  third  estate." 
At  Rome,  where  all  the  order  we  mention  was  inverted, — where  the 
fasces  were  laid  at  the  feet  of  the  people,  and  where  the  tribunes,  whose 
function,  like  that  of  the  king  of  England,  was  to  oppose  the  estab- 
lishment of  new  laws,  were  only  a  subordinate  kind  of  magistracy, — 
many  disorders  followed.  In  Sweden  and  in  Scotland  (before  the 
Union),  faults  of  other  kind  prevailed :  in  the  former  kingdom,  for 
instance,  an  overgrown  body  of  two  thousand  nobles  frequently  over- 
ruled both  king  and  people. 

f  This  remark  is  not  correct.  The  peers  acquire  honours  and 
titles  from  circumstances  that  we  may  trace  to  the  feudal  times  ;  and 
since  the  introduction  of  rich  or  highly-gifted  men,  without  titles, 
to  the  House  of  Commons,  the  honours  of  the  peerage  are,  by  distin- 
guished commoners,  rather  avoided  than  sought  for.  The  fact  of  members 
of  aristocratic  families  sitting  on  the  same  benches  with  the  sons  and 
brothers  of  peers,  has  tended  wonderfully  to  harmonise  the  differences 
between  the  two  classes  of  nobility  and  commoners. — The  first  Pitt  was 
so  powerful  as  "  the  great  commoner,"  that  it  was  said,  "  in  his  presence 
royalty  was  shorn  of  half  its  beams," — Sir  Robert  Peel  only  left  the 
Commons  when  that  great  statesman  was  carried  off  by  a  lamentable 
and  premature  death.  We  do  not  think  it  probable  that  either  Lord 
Palmerston  or  Lord  John  Russell  will  ever  leave  the  House  of  Commons 
for  the  House  of  Lords.  — Ed. 
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When  the  king  comes  to  the  parliament,  the  Commons  are 
sent  for,  and  make  their  appearance  at  the  bar  of  the  House 
of  Lords.  It  is  moreover  before  the  Lords,  as  before  their 
judges,  that  the  Commons  bring  their  impeachments.  When, 
after  passing  a  bill  in  their  own  house,  they  send  it  to  the 
Lords  to  desire  their  concurrence,  they  always  order  a  num- 
ber of  their  own  members  to  accompany  it  :*  whereas  the 
Lords  send  down  their  bills  to  them,  only  by  some  of  the 
assistants  of  the  House. t  When  the  nature  of*  the  alterations 
which  one  of  the  two  houses  may  wish  to  make  in  a  bill  sent 
to  it  by  the  other,  renders  a  conference  between  them  ne- 
cessary, the  deputies  of  the  Commons  to  the  committee, 
which  is  then  formed  of  members  of  both  houses,  are  to 
remain  uncovered.^  Lastly,  those  bills  which  (in  whichever 
of  the  two  houses  they  have  originated)  have  been  agreed  to 
by  both,  must  be  deposited  in  the  House  of  Lords,  there  to 
remain  till  the  royal  pleasure  is  signified. 

Besides,  the  Lords  are  members  of  the  legislature  by  virtue 
of  a  right  inherent  in  their  persons ;  and  they  are  supposed 
to  sit  in  parliament  on  their  own  account,  and  for  the  sup- 
port of  their  own  interests.  In  consequence  of  this,  they  have 
the  privilege  of  giving  their  votes  by  proxy  ;§  and,  when  any 
of  them  dissent  from  the  resolutions  of  their  House,  they  may 
enter  a  protest  against  them,  containing  the  reasons  of  their 
particular  opinion.  In  a  word,  as  this  part  of  the  legislature 
is  destined  frequently  to  balance  the  power  of  the  people, 
what  it  could  not  receive  in  real  strength  it  has  received  in 
outward  splendour  and  greatness ;  so  that,  when  it  cannot 

*  The  Speaker  of  the  House  of  Lords  must  come  down  from  the 
woolsack  to  receive  the  bills  which  the  members  of  the  Commons  bring 
to  their  house. 

t  The  twelve  judges  and  the  masters  in  chancery.  There  is  also  a 
ceremonial  established  with  regard  to  the  manner  and  marks  of  respect, 
with  which  those  two  of  the.n,  who  are  sent  with  a  bill  to  the  Commons, 
are  to  deliver  it. 

[The  note  of  De  Lolme  with  respect  to  the  twelve  judges  is  not 
now  accurate.     The  present  number  is  lifteen. — Ed.~\ 

X  This  etiquette  of  one  class  remaining  covered  and  the  other  unco- 
vered is  now,  I  believe,  peculiar  to  England. — Would  it  not  be  more 
decorous  if  both  remained  uncovered? — Ed. 

§  The  Commons  have  not  that  privilege,  because  they  are  tliemselves 
proxies  for  the  people. — See  Coke's  Inst.  4.  p.  41. 
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resist  by  its  weight  it  overawes  by  its   apparent   magni- 
tude. 

In  fine,  as  these  various  prerogatives,  by  which  the  com- 
ponent parts  of  the  legislature  are  thus  made  to  balance 
each  other,  are  all  intimately  connected  with  the  fortune  of 
the  state,  and  flourish  and  decay  according  to  the  vicissitudes 
of  public  prosperity  or  adversity,  it  thence  follows,  that, 
though  differences  of  opinion  may  sometimes  take  place 
between  those  parts,  there  can  scarcely  arise  any  when  the 
general  welfare  is  really  in  question,  And  when,  to  resolve 
the  doubts  that  may  arise  on  political  speculations  of  this 
kind,  we  cast  our  eyes  on  the  debates  of  the  two  houses  for 
a  long  succession  of  years,  and  see  the  nature  of  the  laws 
which  have  been  proposed,  of  those  which  have  passed,  and, 
of  those  which  have  been  rejected,  as  well  as  of  the  argu- 
ments that  have  been  urged  on  both  sides,  we  shall  remain 
convinced  of  the  goodness  of  the  principles  on  which  the 
English  legislature  is  formed. 


CHAPTEE  IV. 


A  THIKD  ADVANTAGE  PECFLIAB  TO  THE  ENGLISH  GOVERNMENT. — THE 
BUSINESS  OP  PEOPOSING  LAWS  LODGED  IN  THE  HANDS  OF  THE 
PEOPLE. 


A  third  circumstance,  which  I  propose  to  show  to  be 
peculiar  to  the  English  government,  is  the  manner  in 
which  the  respective  offices  of  the  three  component  parts  of 
the  legislature  have  been  divided  and  allotted  to  each  of 
them. 

In  most  of  the  ancient  free  states,  the  share  of  the  people 
in  the  business  of  legislation  was  to  approve  or  reject  the 
propositions  which  were  made  to  them,  and  to  give  the  final 
sanction  to  the  laws.  The  function  of  those  persons  (or  in 
general  those  bodies),  Avho  were  intrusted  with  the  executive 
power,  was  to  prepare  and  frame  the  laws,  and  then  to 
propose  them  to  the  people :  and  in  a  word,  they  possessed 
that  branch  of  the  legislative  power  which  may  be  called  the 
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initiative  ;  that  is,  the  prerogative  of  putting  that  power  in 
action.* 

This  initiative,  or  exclusive  right  of  proposing  in  legisla- 
tive assemblies,  attributed  to  the  magistrates,  is  indeed  very- 
useful,  and  perhaps  even  necessary,  in  states  of  a  republican 
form,  for  giving  a  permanence  to  the  laws,  as  well  as  for 
preventing  the  disorders  and  struggles  for  power  which  have 
been  mentioned  before ;  but,  upon  examination,  we  shall 
find  that  this  expedient  is  attended  with  inconveniences 
of  little  less  magnitude  than  the  evils  it  is  meant  to 
remedy. 

These  magistrates,  or  bodies,  at  first  indeed  apply  fre- 
quently to  the  legislature  for  a  grant  of  such  branches  of 
power  as  they  dare  not  of  themselves  assume,  or  for  the 
removal  of  such  obstacles  to  their  growing  authority  as  they 
do  not  yet  think  it  safe  for  them  peremptorily  to  set  aside. 
But  when  their  authority  has  at  length  gained  a  sufficient 
degree  of  extent  and  stability,  as  farther  manifestations  of 
the  will  of  the  legislature  could  then  only  create  obstructions 
to  the  exercise  of  their  power,  they  begin  to  consider  the 
legislature  as  an  enemy  whom  they  must  take  great  care 

*  This  power  of  previously  considering  and  approving  such  laws  as 
were  afterwards  to  be  propounded  to  the  people,  was,  in  the  first  times 
of  the  Roman  republic,  constantly  exercised  by  the  senate :  laws  were 
made  populijussu,  ex  aucloritate  sen  at  its.  Even  in  cases  of  elections,  the 
previous  approbation  and  auctoritas  of  the  senate,  with  regard  to  those 
persons  who  were  offered  to  the  suffrages  of  the  people,  were  required. 
Turn  enim  non  uerebat  is  magistratum  qui  ceperat,  si  patres  auctores  non 
erant  facti.     Cic.  pro.  Plancio,  3. 

At  Venice,  the  senate  also  exercises  powers  of  the  same  kind,  with 
regard  to  the  grand  council  or  assembly  of  the  nobles.  In  the  canton  of 
Bern,  all  propositions  must  be  discussed  in  the  little  council,  which  is 
composed  of  twenty-seven  members,  before  they  are  laid  before  the 
council  of  the  two  hundred,  in  whom  resides  the  sovereignty  of  the  whole 
canton.  And,  in  Geneva,  the  law  is,  "  that  nothing  shall  be  treated  in 
the  general  council  or  assembly  of  the  citizens,  which  has  not  been  pre- 
viously treated  and  approved  in  the  council  of  the  two  hundred :  and 
that  nothing  shall  be  treated  in  the  two  hundred  which  has  not  been 
previously  treated  and  approved  in  the  council  of  the  twenty-five." 

[The  remark  was  true  when  the  above  was  written  ;  but  Venice  under 
Austria  has  lost  all  independence  and  liberty,  and  the  constitution  of 
Geneva  has  been  altogether  changed  since  Switzerland  was  occupied  by 
the  French.— Ed.~\ 
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never  to  rouse.  They  consequently  convene  the  assembly  of 
the  people  as  seldom  as  they  can.  When  they  do  it,  they 
carefully  avoid  proposing  any  thing  favourable  to  public 
hberty.  They  soon  even  entirely  cease  to  convene  the 
assembly  at  all;  and  the  people,  after  thus  losing  the 
power  of  legally  asserting  their  rights,  are  exposed  to  that 
which  is  the  highest  degree  of  political  ruin,  the  loss  of  even 
the  remembrance  of  them,  unless  some  direct  means  are 
found,  by  which  they  may  from  time  to  time  give  life  to  their 
dormant  privileges ;  means  which  may  be  found,  and  succeed 
pretty  well  in  small  states,  where  provisions  can  more 
easily  be  made  to  answer  their  intended  ends ;  but,  in  states 
of  considerable  extent,  have  always  been  found,  in  the  event, 
to  give  rise  to  disorders  of  the  same  kind  with  those  which 
were  at  first  intended  to  be  prevented. 

But  as  the  capital  principle  of  the  English  constitution 
totally  differs  from  that  which  forms  the  basis  of  republican 
governments,  so  it  is  capable  of  procuring  to  the  people 
advantages  that  are  found  to  be  unattainable  in  the  latter. 
It  is  the  people  in  England,  or  at  least  those  who  represent 
them,  who  possess  the  initiative  in  legislation ;  that  is  to  say, 
who  perform  the  office  of  framing  laws,  and  proposing  them. 
And  among  the  many  circumstances  in  the  English  govern- 
ment, which  would  appear  entirely  new  to  the  politicians  of 
antiquity,  that  of  seeing  the  person  intrusted  with  the  exe- 
cutive power  bear  that  share  in  legislation  which  they  looked 
upon  as  being  necessarily  the  lot  of  the  people,  and  the 
people  enjoy  that  which  they  thought  the  indispensable  office 
of  its  magistrates,  would  not  certainly  be  the  least  occasion 
of  their  surprise. 

I  foresee  that  it  will  be  objected,  that,  as  the  king  of 
England  has  the  power  of  dissolving,  and  even  of  not  calling 
parliaments,  he  is  hereby  possessed  of  a  prerogative  which,  in 
fact,  is  the  same  with  that  which  I  have  just  now  represented 
as  being  so  dangerous. 

To  this  I  answer,  that  all  circumstances  ought  to  be 
combined.  Doubtless,  if  the  crown  had  been  under  no 
kind  of  dependence  whatever  on  the  people,  it  would 
long  since  have  freed  itself  from  the  obligation  of  calling 
their  representatives  together ;  and  the  British  parliament, 
like    the  national    assemblies   of   several   other  kingdoms, 
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would    most    likely    have    no    existence    now,   except    in 
history. 

But,  as  we  have  above  seen,  the  necessities  of  the  state, 
and  the  wants  of  the  sovereign  himself,  put  him  under  the 
necessity  of  having  frequent  recourse  to  his  parliament ; 
and  then  the  difference  may  be  seen  between  the  prerogative 
of  not  calling  an  assembly,  when  powerful  causes  never- 
theless render  such  a  measure  necessary,  and  the  exclusive 
right,  when  an  assembly  is  convened,  of  proposing  laws 
to  it. 

In  the  latter  case,  though  a  prince,  let  us  even  suppose, 
in  order  to  save  appearances,  might  condescend  to  mention 
any  thing  besides  his  own  wants,  it  would  be  at  most  to 
propose  the  giving  up  of  some  branch  of  his  prerogative 
upon  which  he  set  no  value,  or  to  reform  such  abuses  as  his 
inclination  does  not  lead  him  to  imitate ;  but  he  would  be 
very  careful  not  to  touch  any  points  which  might  materially 
affect  his  authority. 

Besides,  as  all  his  concessions  would  be  made,  or  appear 
to  be  made,  of  his  own  motion,  and  would  in  some  measure 
seem  to  spring  from  the  activity  of  his  zeal  for  the  public 
welfare,  all  that  he  might  offer,  though  in  fact  ever  so  incon- 
siderable, would  be  represented  by  him  as  grants  of  the  most 
important  nature,  and  for  which  he  expects  the  highest 
gratitude.  Lastly,  it  would  also  be  his  province  to  make 
restrictions  and  exceptions  to  laws  thus  proposed  by 
himself;  he  would  also  be  the  person  who  would  choose  the 
words  to  express  them,  and  it  would  not  be  reasonable  to 
expect  that  he  would  give  himself  auy  great  trouble  to 
avoid  all  ambiguity.* 

But  the  parliament  of  England  is  not,  as  we  said  before, 

*  In  the  beginning  of  the  existence  of  the  House  of  Commons,  bills 
were  presented  to  the  King  under  the  form  of  petitions.  Those  to 
which  the  King  assented  were  registered  among  the  rolls  of  Parliament, 
with  his  answers  to  them;  and  at  the  end  of  each  Parliament  the 
judges  formed  them  into  statutes.  Several  abuses  having  crept  into 
that  method  of  proceeding,  it  was  ordained  that  the  judges  should  in 
future  make  the  statute  before  the  end  of  every  session.  Lastly,  as 
even  that  became,  in  process  of  time,  Insufficient,  the  present  method  of 
framing  bills  was  established  :  that  is  to  say,  both  Houses  now  frame 
the  statutes  in  the  very  form  and  words  in  which  they  are  to  stand  when 
they  have  received  the  royal  assent. 
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bound  down  to  wait  passively  and  in  silence  for  such  laws  as 
the  executive  power  may  condescend  to  propose  to  them. 
At  the  opening  of  every  session,  they  of  themselves  take 
into  their  hands  the  great  book  of  the  state ;  they  open  all 
the  pages  and  examine  every  article. 

When  they  have  discovered  abuses,  they  proceed  to  inquire 
into  their  causes  : — when  these  abuses  arise  from  an  open 
disregard  of  the  laws,  they  endeavour  to  strengthen  them  ; 
when  they  proceed  from  their  insufficiency,  they  remedy  the 
evil  by  additional  provisions.* 

Nor  do  they  proceed  with  less  regularity  and  freedom,  in 
regard  to  that  important  object,  Subsidies.  They  are  to  be 
the  sole  judges  of  the  quantity  of  them,  as  well  as  of  the 
ways  and  means  of  raising  them ;  and  they  need  not  come 
to  any  resolution  with  regard  to  them  till  they  see  the 
safety  of  the  subject  completely  provided  for.  In  a  word, 
the  making  of  laws  is  not,  in  such  an  arrangement  of  tilings, 
a  gratuitous  contract,  in  which  the  people  are  to  take  just 

*  No  popular  assembly  ever  enjoyed  the  privilege  of  starting,  can- 
vassing, and  proposing  new  matter,  to  such  a  degree  as  the  English 
Commons.  In  France,  when  their  general  estates  were  allowed  to  sit, 
their  remonstrances  were  little  regarded  ;  and  still  less  regard  could  the 
particular  estates  of  the  provinces  expect.  In  Sweden,  the  power  of 
proposing  new  subjects  was  lodged  in  an  assembly  called  the  secret  com- 
mittee, composed  of  nobles,  and  a  few  of  the  clergy,  and  is  now  possessed 
by  the  King.  In  Scotland,  until  the  Union,  all  propositions  to  be  laid 
before  the  Parliament  were  to  be  framed  by  the  persons  called  the  fords 
of  the  articles.  In  regard  to  Ireland,  all  Bills  must  be  prepared  by  the 
King  in  his  privy  council,  and  are  to  be  laid  before  the  Parliament  by  the 
Lord-Lieutenant,  for  their  assent  or  dissent :  (a)  only  they  are  allowed  to 
discuss,  among  them,  what  they  call  heads  of  a  bill,  which  the  Lord- 
Lieutenant  is  desired  afterwards  to  transmit  to  the  King,  who  selects  out 
of  them  what  clauses  he  thinks  proper,  or  sets  the  whole  aside  ;  and  is  not 
expected  to  give,  at  any  tune,  a  precise  answer  to  them.  And,  in  repub- 
lican governments,  magistrates  are  never  at  rest  till  they  have  entirely 
secured  to  themselves  the  important  privilege  of  proposing :  nor  does 
this  follow  merely  from  their  ambition ;  it  is  also  the  consequence  of  the 
situation  they  are  in,  from  the  principles  of  that  mode  of  government. 

(a)  Ireland  acquired  a  Parliament  of  Lords  and  Commons  during  the 
American  war  ;  but  as  none  but  Protestants  could  exercise  either  elective 
or  legislative  functions,  the  Irish  Parliament,  until  abolished  by  the  Union 
in  1801,  may  be  considered  as  having  been  little  better  than  an  Orange 
faction.  It  is  ridiculous  to  say  that  the  Irish  Parliament  was  as  free 
and  possessed  the  same  functions  and  powers  as  the  British. — Ed. 
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what  is  given  them,  and  as  it  is  given  them :  it  is  a  con- 
tract, in  which  they  buy  and  pay,  and  in  which  they  them- 
selves settle  the  different  conditions,  and  furnish  the  words 
to  express  them. 

The  English  parliament  have  given  a  still  greater  extent 
to  Jheir  advantages  on  so  important  a  subject.  They  have 
not  only  secured  to  themselves  a  right  of  proposing  laws 
and  remedies,  but  they  have  also  prevailed  on  the  executive 
power  to  renounce  all  claim  to  do  the  same.  It  is  even  a 
constant  rule,  that  neither  the  king  nor  his  privy  council 
can  make  any  amendments  in  the  bill  preferred  by  the  two 
houses ;  but  the  king  is  merely  to  accept  or  reject  them ; 
a  provision  this,  which,  if  we  pay  a  little  attention  to  the 
subject,  we  shall  find  to  have  been  also  necessary  for  com- 
pletely securing  the  freedom  and  regularity  of  the  parlia- 
mentary deliberations.* 

I  indeed  confess,  that  it  seems  very  natural,  in  the 
modelling  of  a  state,  to  intrust  this  very  important  oflice 
of  framing  laws  to  those  persons  who  may  be  supposed  to 
have  before  acquired  experience  and  wisdom  in  the  manage- 
ment of  public  affairs.  But  events  have  unfortunately  de- 
monstrated, that  public  employments  and  power  improve 
the  understanding  of  men  in  a  less  degree  than  they  pervert 
their  views ;  and  it  has  been  found  in  the  issue,  that  the 
effect  of  a  regulation  which,  at  first  sight,  seems  so  per- 
fectly consonant  with  prudence,  is  to  confine  the  people  to 
a  mere  passive  and  defensive  share  in  the  legislation,  and 
to  deliver  them  up  to  the  continual  enterprises  of  those, 

*  The  King  indeed,  at  times,  sends  messages  to  either  House  ;  and 
nobody,  I  think,  can  wish  that  no  means  of  intercourse  should  exist 
between  him  and  his  Parliament.  But  these  messages  are  always  ex- 
pressed in  very  general  words :  they  are  only  made  to  desire  the  Llou>e 
to  take  certain  subjects  into  their  consideration  :  no  particular  articles 
or  clauses  are  expressed  :  the  Commons  are  not  to  declare,  at  any  settled 
time,  a  solemn  acceptance  or  rejection  of  the  proposition  made  by  the 
King  ;  and,  in  short,  the  House  follow  the  same  mode  of  proceeding, 
with  respect  to  such  messages,  as  they  usually  do  in  regard  to  petitions 
presented  by  private  individuals.  Some  member  makes  a  motion  upon 
the  subject  expressed  in  the  King's  message;  a  bill  is  framed  in  the 
usual  way  :  it  may  be  dropped  at  every  stage  of  it ;  and  it  is  never  the 
proposal  of  the  crown,  but  the  motions  of  some  of  their  owu  member.-, 
which  the  House  discuss,  and  finally  accept  or  reject. 
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who,  at  the  same  time  that  they  are  under  the  greatest 
temptations  to  deceive  them,  possess  the  most  powerful 
means  of  effecting  it. 

If  we  cast  our  eyes  on  the  history  of  the  ancient  govern- 
ments, in  those  times  when  the  persons  intrusted  with  the 
executive  power  were  still  in  a  state  of  dependence  on  the 
legislature,  and  consequently  were  frequently  obliged  to  have 
recourse  to  it,  we  shall  see  almost  continual  instances  of 
selfish  and  insidious  laws  proposed  by  them  to  the  assemblies 
of  the  people. 

And  those  men,  in  whose  wisdom  the  law  had  at  first 
placed  so  much  confidence,  became,  in  the  issue,  so  lost  to  all 
sense  of  shame  and  duty,  that  when  arguments  were  found  to 
be  no  longer  sufficient,  they  had  recourse  to  force ;  the 
legislative  assemblies  became  so  many  fields  of  battle,  and 
their  power  a  real  calamity. 

I  know  very  well,  however,  that  there  are  other  important 
circumstances  besides  those  I  have  just  mentioned,  which 
would  prevent  disorders  of  this  kind  from  taking  place  in 
England.*  But,  on  the  other  hand,  let  us  call  to  mind 
that  the  person  who,  in  England,  is  invested  with  the 
executive  authority,  unites  in  himself  the  whole  public  power 
and  majesty.  Let  us  represent  to  ourselves  the  great 
and  sole  magistrate  of  the  nation  pressing  the  acceptance 
of  those  laws  which  he  had  proposed,  with  a  vehemence 
suited  to  the  usual  importance  of  his  designs,  with  the 
warmth  of  monarchical  pride,  which  must  meet  with  no 
refusal,  and  exerting  for  that  purpose  all  his  immense 
resources. 

It  was  therefore  a  matter  of  indispensable  necessity,  that 
things  should  be  settled  in  England  in  the  manner  they  are. 
As  the  moving  springs  of  the  executive  power  are,  in  the 
hands  of  the  king,  a  kind  of  sacred  depositum,  so  are  those 
of  the  legislative  power  in  the  hands  of  the  two  houses. 
The  king  must  abstain  from  touching  them,  in  the  same 
manner  as  all  the  subjects  of  the  kingdom  are  bound  to 
submit  to  his  prerogatives.      When  he  sits  in  parliament, 


*  I  particularly  mean  here  the  circumstance  of  the  people  having  en- 
tirely delegated  their  power  to  their  representatives  ;  the  consequences 
of  which  institution  will  be  discussed  in  the  next  chapter. 


THE  PEOPLE  AT  LAHGE.  169 

he  has  left,  we  may  say,  his  executive  power  without  doors, 
and  can  only  assent  or  dissent.  If  the  crown  had  been 
allowed  to  take  an  active  part  in  the  business  of  making 
laws,  it  would  soon  have  rendered  useless  the  other  branches 
of  the  legislature. 


CHAPTEE  V. 


IN  WHICH  AN  INQTTIRT  IS  MADE,  WHETnEB  IT  WOULD  BE  AN  ADVANTAGE 
TO  PUBLIC  LIBERTY,  THAT  THE  LAWS  SHOULD  BE  ENACTED  BY  THE 
VOTES  OF  THE  PEOPLE  AT  LABGE. 

But  it  will  be  said,  whatever  may  be  the  wisdom  of  the 
English  laws,  how  great  soever  their  precautions  may  be 
with  regard  to  the  safety  of  the  individual ;  the  people,  as 
they  do  not  themselves  expressly  enact  them,  cannot  be 
looked  upon  as  a  free  people.  The  author  of  the  Social 
Contract  carries  this  opinion  even  farther :  he  says,  that, 
"  though  the  people  of  England  think  they  are  free,  they 
are  much  mistaken  ;  they  are  so  only  during  the  election  of 
members  for  parliament :  as  soon  as  these  are  elected,  the 
people  are  slaves — they  are  nothing."* 

Before  I  answer  this  objection,  I  shall  observe  that  the  word 
liberty  is  one  of  those  which  have  been  most  misunderstood 
or  misapplied. 

Thus,  at  Borne,  where  that  class  of  citizens  who  were  really 
masters  of  the  state  were  sensible  that  a  lawful  regular  au- 
thority, once  trusted  to  a  single  ruler,  would  put  an  end  to 
their  tyranny,  they  taught  the  people  to  believe,  that,  pro- 
vided those  who  exercised  a  military  power  over  them,  and 
overwhelmed  them  with  insults,  went  by  the  names  of 
consufes,  dictatores,  patricii,  nobiles,  in  a  word,  by  any  other 
appellation  than  that  horrid  one  of  rex,  they  were  free,  and 
that  such  a  valuable  situation  must  be  preferred  at  the  price 
of  every  calamity. 

In  the  same  manner  certain  writers  of  the  present  age, 
misled  by  their  inconsiderate  admiration  of  the  governments 

*  See  M.  Kousseau's  Social  Contract,  chap.  sv. 
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of  ancient  times,  and  perhaps  also  by  a  desire  of  presenting 
lively  contrasts  to  what  they  call  the  degenerate  manners  of 
our  modern  times,  have  cried  up  the  governments  of  Sparta 
and  Home,  as  the  only  ones  fit  for  us  to  imitate.  In  their 
opinions,  the  only  proper  employment  of  a  free  citizen  is  to 
be  either  incessantly  assembled  in  the  forum,  or  preparing  for 
war.  Being  valiant,  inured  to  hardships,  inflamed  with  an 
ardent  love  of  one's  country,  which  is,  after  all,  nothing  more 
than  an  ardent  desire  of  injuring  all  mankind  for  the  sake  of 
that  society  of  which  we  are  members, — and  with  an  ardent 
love  of  glory,  which  is  likewise  nothing  more  than  an  ardent 
desire  of  committing  slaughter,  in  order  to  make  afterwards 
a  boast  of  it, — have  appeared  to  these  writers  to  be  the  only 
social  qualifications  worthy  of  our  esteem,  and  of  the  en- 
couragement of  law-givers.*  And  while,  in  order  to  support 
such  opinions,  they  have  used  a  profusion  of  exaggerated 
expressions  without  any  distinct  meaning,  and  perpetually 
repeated,  though  without  defining  them,  the  words  dastard- 
liness,  corruption,  greatness  of  soul,  and  virtue,  they  have  not 
once  thought  of  telling  us  the  only  thing  that  was  worth  our 
knowing,  which  is,  whether  men  were  happy  under  those 
governments  which  they  have  so  much  exhorted  us  to 
imitate. 

Nor,  while  they  have  thus  misapprehended  the  only 
rational  design  of  civil  societies,  have  they  better  understood 
the  true  end  of  the  particular  institutions  by  which  they 
were  to  be  regulated.  They  were  satisfied  when  they  saw 
the  few  who  really  governed  every  thing  in  the  state,  at  times 
perform  the  illusory  ceremony  of  assembling  the  body  of  the 
people,  that  they  might  appear  to  consult  them :  and  the 
mere  giving  of  votes,  under  any  disadvantage  in  the  manner 
of  giving  them,  and  how  much  soever  the  law  might  after- 
wards be  neglected  that  was  thus  pretended  to  have  been 
made  in  common,  has  appeared  to  them  to  be  liberty. 

But  those  writers  are  seemingly  in  the  right :  a  man  who 
contributes  by  his  vote  to  the  passing  of  a  law,  has  himself 
made  the  law  :  in  obeying  it,  he  obeys  himself; — he  therefore 


*  I  have  used  all  the  above  expressions  in  the  same  sense  in  which 
they  were  used  in  the  ancient  commonwealths,  and  still  are  by  most  of 
the  writers  who  describe  their  governments. 
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is  free.  A  play  on  words,  and  nothing  more.  The  indivi- 
dual who  has  voted  in  a  popular  legislative  assembly  has  not 
made  the  law  that  has  passed  in  it ;  he  has  only  contributed, 
or  seemed  to  contribute,  towards  enacting  it,  for  his 
thousandth,  or  even  ten  thousandth,  share  ;  he  has  had  no 
opportunity  of  making  his  objections  to  the  proposed  law,  or 
of  canvassing  it,  or  of  proposing  restrictions  to  it ;  and  he 
has  only  been  allowed  to  express  his  assent  or  dissent.  When 
a  law  has  passed  agreeably  to  his  vote,  it  is  not  as  a  con- 
sequence of  this  his  vote  that  his  will  happens  to  take  place ; 
it  is  because  a  number  of  other  men  have  accidentally  thrown 
themselves  on  the  same  side  with  him  : — when  a  law  contrary 
to  his  intentions  is  enacted,  he  must  nevertheless  submit  to 
it. 

This  is  not  all ;  for  though  we  should  suppose  that  to  give 
a  vote  is  the  essential  constituent  of  liberty,  yet  such  liberty 
could  only  be  said  to  last  for  a  single  moment,  after  which  it 
becomes  necessary  to  trust  entirely  to  the  discretion  of  other 
persons ;  that  is,  according  to  this  doctrine,  to  be  no  longer 
free.  It  becomes  necessary,  for  instance,  for  the  citizen  who 
has  given  his  vote,  to  rely  on  the  honesty  of  those  who  collect 
the  suffrages ;  and  more  than  once  have  false  declarations 
been  made  of  them. 

The  citizen  must  also  trust  to  other  persons  for  the 
execution  of  those  things  which  have  been  resolved  upon  in 
common  :  and  when  the  assembly  shall  have  separated,  and 
he  shall  find  himself  alone,  in  the  presence  of  the  men  who 
are  invested  with  the  public  power,  of  the  consuls,  for 
instance,  or  of  the  dictator,  he  will  have  but  little  security 
for  the  continuance  of  his  liberty,  if  he  has  only  that  of 
having  contributed  by  his  suffrage  towards  enacting  a  law 
which  they  are  determined  to  neglect. 

What,  then,  is  liberty  ? — Liberty,  I  would  answer,  so  far  as 
it  is  possible  for  it  to  exist  in  a  society  of  beings  whose  in- 
terests are  almost  perpetually  opposed  to  each  other,  consists 
in  this,  that  every  man,  while  he  respects  the  persons  of  others, 
and  allows  them  quietly  to  enjoy  the  produce  of  their  industry, 
be  certain  himself  likewise  to  enjoy  the  produce  of  his  own  in- 
dustry, and  that  his  person  be  also  secure.  But  to  contribute 
by  one's  suffrage  to  procure  these  advantages  to  the  com- 
munity,— to  have  a  share  in  establishing  that  order,  that 
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general  arrangement  of  things  by  means  of  which  an  indi- 
vidual, lost  as  it  were  in  the  crowd,  is  effectually  protected ; — 
to  lay  down  the  rules  to  be  observed  by  those  who,  being 
invested  with  a  considerable  power,  are  charged  with  the 
defence  of  individuals,  and  provide  that  they  should  never 
transgress  them ; — these  are  functions,  are  acts  of  govern- 
ment, but  not  constituent  parts  of  liberty. 

In  a  word  :  to  concur  by  one's  suffrage  in  enacting  laws, 
is  to  enjoy  a  share,  whatever  it  may  be,  of  power :  to  live  in 
a  state  where  the  laws  are  equal  for  all,  and  sure  to  be 
executed  (whatever  may  be  the  means  by  which  these  advan- 
tages are  attained),  is  to  be  free. 

Be  it  so :  we  grant  that  to  give  one's  suffrage  is  not  liberty 
itself,  but  only  a  mean  of  procuring  it,  and  a  mean  too 
which  may  degenerate  to  mere  form  ;  we  grant  also,  that 
other  expedients  might  be  found  for  that  purpose  ;  and  that 
for  a  man  to  decide  that  a  state  with  whose  government  and 
interior  administration  he  is  unacquainted,  is  a  state  in 
which  the  people  are  slaves,  are  nothing,  merely  because  the 
comitia  of  ancient  Borne  are  no  longer  to  be  met  with  in  it, 
is  a  somewhat  precipitate  decision.  Yet  many,  perhaps,  will 
continue  to  think  that  liberty  would  be  much  more  complete, 
if  the  people  at  large  were  expressly  called  upon  to  give  their 
opinion  concerning  the  particular  provisions  by  which  it  is 
to  be  secured,  and  that  the  English  laws,  for  instance,  if  they 
were  made  by  the  suffrages  of  all,  would  be  wiser,  more 
equitable,  and,  above  all,  more  likely  to  be  executed.  To 
this  objection,  which  is  certainly  specious,  I  shall  endeavour  to 
give  an  answer. 

If,  in  the  first  formation  of  a  civil  society,  the  only  care  to 
be  taken  was  that  of  establishing,  once  for  all,  the  several 
duties  which  every  indivdual  owes  to  others  and  to  the  state  ; 
— if  those  who  are  intrusted  with  the  care  of  procuring  the 
performance  of  these  duties,  had  neither  any  ambition,  nor 
any  other  private  passions,  which  such  employment  might 
put  in  motion,  and  furnish  the  means  of  gratifying : — in  a 
word,  if  looking  upon  their  function  as  a  mere  task  of  duty, 
they  were  never  tempted  to  deviate  from  the  intentions  of 
those  who  had  appointed  them  : — I  confess  that,  in  such  a 
case,  there  might  be  no  inconvenience  in  allowing  every  indi- 
vidual to  have  a  share  in  the  government  of  the  community 
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of  which  he  is  a  member  ;  or  rather,  I  ought  to  say,  in  such 
a  society,  and  among  such  beings,  there  would  be  no  occasion 
for  any  government. 

But  experience  teaches  us  that  many  more  precautions, 
indeed,  are  necessary  to  oblige  men  to  be  just  towards  each 
other ;  nay,  the  very  first  expedients  that  may  be  expected 
to  conduce  to  such  an  end,  supply  the  most  fruitful  source 
of  the  evils  which  are  proposed  to  be  prevented.  Those  laws 
which  were  intended  to  be  equal  for  all,  are  soon  warped  to 
the  private  convenience  of  those  who  have  been  made  the 
administrators  of  them :  instituted  at  first  for  the  protection 
of  all,  they  soon  are  made  only  to  defend  the  usurpations  of 
a  few  ;  and,  as  the  people  continue  to  respect  them,  while 
those  to  whose  guardianship  they  were  intrusted  make 
little  account  of  them,  they  at  length  have  no  other  effect 
than  that  of  supplying  the  want  of  real  strength  in  those  few 
who  have  contrived  to  place  themselves  at  the  head  of  the 
community,  and  of  rendering  regular  and  free  from  danger 
the  tyranny  of  the  smaller  number  over  the  greater. 

To  remedy,  therefore,  evils  which  thus  have  a  tendency  to 
result  from  the  very  nature  of  things, — to  oblige  those  who 
are  in  a  manner  masters  of  the  law,  to  conform  themselves 
to  it, — to  render  ineffectual  the  silent,  powerful,  and  ever 
active  conspiracy  of  those  who  govern,  requires  a  degree  of 
knowledge,  and  a  spirit  of  perseverance,  which  are  not  to  be 
expected  from  the  multitude.* 

The  greater  part  of  those  who  compose  this  multitude, 
taken  up  with  the  care  of  providing  for  their  subsistence, 
have  neither  sufficient  leisure,  nor  even,  in  consequence  of 
their  more  imperfect  education,  the  degree  of  information 
requisite  for  functions  of  this  kind.  Nature,  besides,  who  is 
sparing  of  hergifts,hasbestowed  upon  onlya  few  men  an  under- 
standing capable  of  the  complicated  researches  of  legislation : 
and,  as  a  sick  man  trusts  to  his  physician,  a  client  to  his 
lawyer,  so  the  greater  number  of  the  citizens  must  trust  to 
those   who   have  more   abilities   than  themselves   for    the 

*  This  observation  is  perfectly  truo.  The  multitude  in  no  country 
possess  the  knowledge  and  the  spirit  of  perseverance  which  are  necessary 
for  the  wise  administration  of  a  free  government ;  and  the  qualifications 
of  electors,  if  possible,  should  have  reference  to  the  education,  and  to 
the  useful  knowledge  which  they  possess. — Ed. 
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execution  of  things,  which,  at  the  same  time  that  they  so 
materially  concern  them,  require  so  many  qualifications  to 
perform  them  with  any  degree  of  sufficiency. 

To  these  considerations,  of  themselves  so  material,  another 
must  he  added,  which  is,  if  possible,  of  still  greater  weight. 
This  is,  that  the  multitude,  in  consequence  of  their  heing  a 
multitude,  are  incapable  of  coming  to  any  mature  resolution. 

Those  who  compose  a  popular  assembly  are  not  actuated, 
in  the  course  of  their  deliberations,  by  any  clear  and  precise 
views  of  present  or  positive  personal  interest.  As  they  see 
themselves  lost,  as  it  were,  in  the  crowd  of  those  who  are 
called  upon  to  exercise  the  same  function  with  themselves — 
as  they  know  that  their  individual  votes  will  make  no  change 
in  the  public  resolutions,  and  that,  to  whatever  side  they  may 
incline,  the  general  result  will  nevertheless  be  the  same  ; — 
they  do  not  undertake  to  inquire  how  far  the  things  proposed 
to  them  agree  with  the  whole  of  the  laws  already  in  being,  or 
with  the  present  circumstances  of  the  state ;  because  men  will 
not  enter  upon  a  laborious  task,  when  they  know  that  it  can 
scarcely  answer  any  purpose. 

It  is,  however,  with  dispositions  of  this  kind,  and  each 
relying  on  all,  that  the  assembly  of  the  people  meet.  But, 
as  very  few  among  them  have  previously  considered  the 
subjects  on  which  they  are  called  upon  to  determine,  very 
few  carry  along  with  them  any  opinion  or  inclination,  or  at 
least  any  inclination  of  their  own,  and  to  which  they  are 
resolved  to  adhere.  As,  however,  it  is  necessary  at  last  to 
come  to  some  resolution,  the  major  part  of  them  are  deter- 
mined by  reasons  which  they  would  blush  to  pay  any  regard 
to  on  much  less  serious  occasions.  An  unusual  sight,  a 
change  of  the  ordinary  place  of  the  assembly,  a  sudden  dis- 
turbance, a  rumour,  are,  amidst  the  general  want  of  a  spirit  of 
decision,  thesvjficiens  ratio  of  the  determination  of  the'greatest 
part  ;*  and  from  this  assemblage  of  separate  wills,  thus  formed 
nastily,  and  without  reflection,  a  general  will  results,  which 
is  also  void  of  reflection. 

If,  amidst  these  disadvantages,  the  assembly  were  left  to 

*  Eyery  one  knows  of  how  much  importance  it  was,  in  the  Roman 
commonwealth,  to  assemble  the  people  in  one  place  rather  than  another. 
In  order  to  change  entirely  the  nature  of  their  resolutions,  it  was  often 
sufficient  to  hide  from  them,  or  let  them  see,  the  Capitol. 
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them  selves,  and  nobody  had  an  interest  to  lead  them  into 
error,  the  evil,  though  very  great,  would  not  however  be 
extreme,  because  such  an  assembly  never  being  called  upon 
but  to  determine  npon  an  affirmative  or  negative  (that  is,  only 
having  two  cases  to  choose  between),  there  would  be  an  equal 
chance  of  their  choosing  either ;  and  it  might  be  hoped  that 
at  every  other  turn  they  would  take  the  right  side 

But  the  combination  of  those  who  share  either  in  the  actual 
exercise  of  the  public  power,  or  in  its  advantages,  do  not 
thus  allow  themselves  to  sit  down  in  inaction.  They  wake, 
while  the  people  sleep :  entirely  taken  up  with  the  thoughts 
of  their  own  power,  they  live  but  to  increase  it.  Deeply 
versed  in  the  management  of  public  business,  they  see  at  once 
all  the  possible  consequences  of  measures.  And,  as  they  have 
the  exclusive  direction  of  the  springs  of  government,  they 
give  rise,  at  their  pleasure,  to  every  incident  that  may  in- 
fluence the  minds  of  a  multitude  who  are  not  on  their  guard, 
and  who  wait  for  some  event  or  other  that  may  finally_deter- 
mine  them.  ^ 

It  is  they  who  convene  the  assembly,  and  dissolve  it :  it  is 
they  who  offer  propositions,  and  make  speeches  to  it.  Ever 
active  in  turning  to  their  advantage  every  circumstance  that 
happens,  they  equally  avail  themselves  of  the  tractableness 
of  the  people  during  public  calamities,  and  its  heedlessness 
in  times  of  prosperity.  When  things  take  a  different  turn 
from  what  they  expected  they  dismiss  the  assembly.  By 
presenting  to  it  many  propositions  at  once,  and  which  are  to 
be  voted  upon  in  the  lump,  they  hide  what  is  destined  to 
promote  their  own  private  views,  or  give  a  colour  to  it,  by 
joining  it  with  things  which  they  know  will  take  hold  of  the 
mind  of  the  people.*  By  presenting,  in  their  speeches, 
arguments  and  facts  which  men  have  no  time  to  examine, 

*  It  was  thus  the  senate  at  Rome  assumed  to  itself  the  power  of 
laying  taxes.  They  promised,  in  the  time  of  the  war  against  the 
Veientes,  to  give  pay  to  such  citizens  as  would  enlist ;  and  to  that  end 
they  established  a  tribute.  The  people,  solely  taken  up  with  the  idea 
of  not  going  to  war  at  their  own  expense,  were  transported  with  so 
much  joy,  that  they  crowded  at  the  door  of  the  senate,  and  laying  hold 
of  the  hands  of  the  senators,  called  them  their  fathers. — Nihil  unqnam, 
accept  am  a  plebe  tanto  gaudio  traditiir ;  concursitm  ilaque  ad  curiam  esse, 
prehensatasque  exeuntium  manus,  patres  vere  appellatos,  &c.  See  Tit.  Liv. 
book  iv. 
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they  lead  the  people  into  gross,  and  yet  decisive  errors  :  and 
the  common-places  of  rhetoric,  supported  by  their  personal 
influence,  ever  enable  them  to  draw  to  their  side  the  majority 
of  votes. 

On  the  other  hand,  the  few  (for  there  are,  after  all,  some) 
who,  having  meditated  on  the  proposed  question,  see  the 
consequences  of  the  decisive  step  which  is  just  going  to  be 
taken,  being  lost  in  the  crowd,  cannot  make  their  feeble 
voices  to  be  heard  amidst  the  universal  noise  and  confusion. 
They  have  it  no  more  in  their  power  to  stop  the  general 
motion,  than  a  man  in  the  midst  of  an  army,  on  a  march,  has 
it  in  his  power  to  avoid  marching.  In  the  meantime,  the 
people  are  giving  the  suffrages ;  a  majority  appears  in 
favour  of  the  proposal ;  it  is  finally  proclaimed  as  the  general 
will  of  all ;  and  it  is  at  bottom  nothing  more  than  the  effect 
of  the  artifices  of  a  few  designing  men,  who  are  exulting 
among  themselves.* 

*  I  might  confirm  all  these  things  by  numberless  instances  from 
ancient  history ;  but  if  I  may  be  allowed,  in  this  case,  to  draw  examples 
from  my  own  country,  et  celebrare  domestica  facta,  I  shall  relate  facts 
which  will  be  no  less  to  the  purpose.  In  Geneva,  in  the  year  1707,  a 
law  was  enacted,  that  a  general  assembly  of  the  people  should  be  held, 
every  five  years,  to  treat  of  the  affairs  of  the  republic :  but  the  magis- 
trates, who  dreaded  those  assemblies,  soon  obtained  from  the  citizens 
themselves  the  repeal  of  the  law  ;  and  the  first  resolution  of  the  people, 
in  the  first  of  those  periodical  assemblies  (in  the  year  1712),  was  to 
abolish  them  for  ever.  The  profound  secrecy  with  which  the  magis- 
trates prepared  their  proposal  to  the  citizens  on  that  subject,  and  the 
sadden  manner  in  which  the  latter,  when  assembled,  were  acquainted 
with  it,  and  made  to  give  their  votes  upon  it,  have  indeed  accounted  but 
imperfectly  for  this  strange  determination  of  the  people ;  and  the  con- 
sternation which  seized  the  whole  assembly  when  the  result  of  the 
suffrages  was  proclaimed,  has  confirmed  many  in  the  opinion  that  some 
unfair  means  had  been  used.  The  whole  transaction  has  been  kept 
secret  to  this  day  ;  but  the  common  opinion  on  this  subject,  which  has 
been  adopted  by  51.  Rousseau  in  his  Letlres  de  la  Monlagne,  is  this  : — 
The  magistrates,  it  is  said,  had  privately  instructed  the  secretaries  in 
whose  ears  the  citizens  were  to  whisper  the  suffrages  :  when  a  citizen 
said  apirrobalion,  he  was  understood  to  approve  the  proposal  of  the 
magistrates :  when  lie  said  rejection,  he  was  understood  to  reject  the 
periodical  assemblies. 

In  the  year  1738,  the  citizens  enacted  at  once  into  laws  a  small  code 
of  forty -four  articles,  by  one  single  line  of  which  they  bouud  themselves 
for  ever  to  elect  the  four  syndics  (the  chiefs  of  the  council  of  the  twenty- 
five),  out  of  the  members  of  the  same  council ;  whereas  they  were  before 
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In  a  word,  those  who  are  acquainted  with  republican 
governments,  and,  in  general,  who  know  the  manner  in 
which  business  is  transacted  in  numerous  assemblies,  will 
not  scruple  to  affirm  that  the  few  who  are  united,  who  take 
an  active  part  in  public  affairs,  and  whose  station  makes 
them  conspicuous,  have  such  an  advantage  over  the  many 
who  turn  their  eyes  towards  them,  and  are  without  union 
among  themselves,  that,  even  with  a  middling  degree  of 
skill,  they  can  at  all  times  direct,  at  their  pleasure,  the 
general  resolutions ;  that,  as  a  consequence  of  the  very 
nature  of  things,  there  is  no  proposal,  however  absurd,  to 
which  a  numerous  assembly  may  not,  at  one  time  or  other, 
be  brought  to  assent, — and  that  laws  would  be  wiser,  and 
more  likely  to  procure  the  advantage  of  all,  if  they  were  to 
be  made  by  drawing  lots,  or  casting  dice,  than  by  the  suf- 
frages of  a  multitude.* 

free  in  their  choice.  They  at  that  time  suffered  also  the  word  approved 
to  be  slipped  into  the  law  mentioned  in  the  note  in  another  page,  which 
was  transcribed  from  a  former  code  :  the  consequence  of  which  was  to 
render  the  magistrates  absolute  masters  of  the  legislature. 

The  citizens  had  thus  been  successively  stripped  of  all  their  political 
rights,  and  had  little  more  left  to  them  than  the  pleasure  of  being  called 
a  sovereign  assembly,  when  tbey  met  (wliich  idea,  it  must  be  confessed, 
preserved  among  them  a  spirit  of  resistance  wliich  it  would  have  been 
dangerous  for  the  magistrates  to  provoke  too  far),  and  the  power  of  at 
least  refusing  to  elect  the  four  syndics.  Upon  this  privilege  the  citizens, 
a  few  years  ago  (a.d.  1765  to  1768),  made  their  last  stand  ;  and  a  sin- 
gular conjunction  of  circumstances  having  happened  at  the  same  time, 
to  raise  and  preserve  among  them,  during  three  years,  an  uncommon 
spirit  of  union  and  perseverance,  they  in  the  issue  succeeded,  in  a  great 
measure,  to  repair  the  injuries  which  they  had  been  made  to  do  to 
themselves  for  two  hundred  years  and  more.  A  total  change  has  since 
that  time  been  effected  by  foreign  forces,  in  the  government  of  the 
republic  (a.d.  1782),  upon  which  this  is  not  a  proper  place  to  make  any 
observation. 

*  Although  we  may  trace  the  free  elements  of  the  constitution  of 
England  to  the  assemblies  of  the  Anglo-Saxons  and  Anglo-Scandina- 
vians, yet  we  must  not  consider  that  those  assemblies  or  Wit  en  a- Gemotes 
consisted  of  the  multitude  of  the  people.  They  consisted  only  of 
freemen,  and  did  not  include  serfs,  who  were  by  far  the  most  numerous 
class  of  the  inhabitants. — Ed. 
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CHAPTEE  VI. 

ADVANTAGES  THAT  ACCRUE  TO  THE  PEOPLE  FROM  APPOINTING 

REPRESENTATIVES.  x 

How,  then,  shall  the  people  remedy  the  disadvantages  that 
necessarily  attend  their  situation  ?  How  shall  they  resist 
the  phalanx  of  those  who  have  engrossed  to  themselves  all 
the  honours,  dignities,  and  power  in  the  state  ? 

It  will  he  by  employing  for  their  defence  the  same  means 
by  which  their  adversaries  carry  on  their  attack : — it  will  be 
by  using  the  same  weapons  as  they  do, — the  same  order, — 
the  same  kind  of  discipline. 

They  are  a  small  number,  and  consequently  easily  united : 
— a  small  number  must  therefore  be  opposed  to  them,  that 
a  like  union  may  also  be  obtained.  It  is  because  they  are 
a  small  number,  that  they  can  deliberate  on  every  occur- 
rence, and  never  come  to  any  resolutions  but  such  as  are 
maturely  weighed ; — it  is  because  they  are  few,  that  they 
can  have  forms  which  continually  serve  them  for  general 
standards  to  resort  to,  approved  maxims  to  which  they 
invariably  adhere,  and  plans  which  they  never  lose  sight  of": 
— here,  therefore,  I  repeat  it,  oppose  to  them  a  small 
number,  and  you  will  obtain  the  like  advantages. 

Besides,  those  who  govern,  as  a  farther  consequence  of 
their  being  few,  have  a  more  considerable  share,  conse- 
quently feel  a  deeper  concern  in  the  success,  whatever  it 
may  be,  of  their  enterprises.  As  they  usually  profess  a 
contempt  for  their  adversaries,  and  are  at  all  times  acting 
an  offensive  part  against  them,  they  impose  on  themselves 
an  obligation  of  conquering.  They,  in  short,  who  are  all 
alive  from  the  most  powerful  incentives,  and  aim  at  gaining 
new  advantages,  have  to  do  with  a  multitude,  who,  wanting 
only  to  preserve  what  they  already  possess,  are  unavoidably 
liable  to  long  intervals  of  inactivity  and  supineness.  But 
the  people,  by  appointing  representatives,  immediately  gain 
to  their  cause  that  advantageous  activity  which  they  before 
stood  in  need  of,  to  put  them  on  a  par  with  their  adversaries ; 
and  those  passions  become  excited  in  their  defenders,  by 
which  they  themselves  cannot  be  actuated. 
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Exclusively  charged  with  the  care  of  public  liberty,  the 
representatives  of  the  people  will  be  animated  by  a  sense  of 
the  greatness  of  the  concerns  with  which  they  are  intrusted. 
Distinguished  from  the  bulk  of  the  nation,  and  forming 
among  themselves  a  separate  assembly,  they  will  assert  the 
rights  of  which  they  have  been  made  the  guardians,  with 
all  that  warmth  which  the  esprit  de  corps  is  used  to  inspire.* 
Placed  on  an  elevated  theatre,  they  will  endeavour  to  render 
themselves  still  more  conspicuous ;  and  the  arts  and  ambi- 
tious activity  of  those  who  govern  will  now  be  encountered 
by  the  vivacity  and  perseverance  of  opponents  actuated  by 
the  love  of  glory. 

Lastly,  as  the  representatives  of  the  people  will  naturally 
be  selected  from  among  those  citizens  who  are  most  favoured 
by  fortune,  and  will  have  consequently  much  to  preserve, 
they  will,  even  in  the  midst  of  quiet  times,  keep  a  watchful 
eye  on  the  motions  of  power.  As  the  advantages  they 
possess  will  naturally  create  a  kind  of  rivalship  between 
them  and  those  who  govern,  the  jealousy  which  they  will 
conceive  against  the  latter  will  give  them  an  exquisite  degree 
of  sensibility  on  every  increase  of  their  authority.  Like 
those  delicate  instruments  which  discover  the  operations  of 
nature,  while  they  are  yet  imperceptible  to  our  senses,  they 
will  warn  the  people  of  those  things  which  of  themselves 
they  never  see  but  when  it  is  too  late ;  and  their  greater 
proportional  share,  whether  of  real  riches,  or  of  those  which 
lie  in  the  opinions  of  men,  will  make  them,  if  I  may  so 
express  myself,  the  barometers  that  will  discover,  in  its  first 
beginning,  every  tendency  to  a  change  in  the  constitution. f 

*  If  it  had  not  been  for  an  incentive  of  this  kind,  the  English  Com- 
mons would  not  have  vindicated  their  right  of  taxation  with  so  much 
vigilance  as  they  have  done,  against  all  enterprises  (often  perhaps  in- 
voluntary) of  tho  Lords. 

t  All  the  above  reasoning  essentially  requires  that  the  representative-; 
of  the  people  should  be  united  in  interests  with  the  people.  We  shall 
soon  see  that  this  union  really  prevails  in  the  English  constitution,  ami 
may  be  called  the  masterpiece  of  it. 

[Undoubtedly  the  real  interests  of  the  members  of  the  I  rouse  of 
Commons  are  united  with  the  interests  of  the  whole  people.  Nor  can 
we  apprehend  that  any  measure,  even  with  the  present  imperfect  state 
of  the  representation,  can  be  carried  by  the  Commons  that  would  in 
the  least  injure  or  endanger  the  real  interests,  and  especially  tho  credit 
of  the  country ;  but  the  assertion  that  this  union  formed  the  master- 
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CHAPTEE  VII. 

THE  SUBJECT  CONTINUED. — THE  ADVANTAGES  THAT  ACCRUE  TO  THB 
PEOPLE  FROM  THEIR  APPOINTING  REPRESENTATIVES  ARE  VERT 
INCONSIDERABLE,  UNLESS  THEY  ALSO  ENTIRELY  TRUST  THEIR 
LEGISLATIVE  AUTHORITY  TO  THEM. 

The  observations  made  in  the  preceding  chapter  are  so 
obvious,  that  the  people  themselves,  in  popular  governments, 
have  always  been  sensible  of  the  truth  of  them,  and  never 
thought  it  possible  to  remedy,  by  themselves  alone,  the  dis- 
advantages necessarily  attending  their  situation.  Whenever 
the  oppressions  of  their  rulers  have  forced  them  to  resort 
to  some  uncommon  exertion  of  their  legal  powers,  they  have 
immediately  put  themselves  under  the  direction  of  those 
few  men  who  had  been  instrumental  in  informing  and 
encouraging  them  :  and  when  the  nature  of  the  circum- 
stances has  required  any  degree  of  firmness  and  perseverance 
in  their  conduct,  they  have  never  been  able  to  attain  the  ends 
they  proposed  to  themselves,  except  by  means  of  the  most 
explicit  deference  to  those  leaders  whom  they  had  thus 
appointed. 

But,  as  these  leaders,  thus  hastily  chosen,  are  easily 
intimidated  by  the  continual  display  which  is  made  before 
them  of  the  terrors  of  power; — as  that  unlimited  confidence 
which  the  people  now  repose  in  them  only  takes  place  when 
public  liberty  is  in  the  utmost  danger,  and  cannot  be  kept 
up  otherwise  than  by  an  extraordinary  conjunction  of  cir- 
cumstances, in  which  those  who  govern  seldom  suffer  them- 
selves to  be  caught  more  than  once  ; — the  people  have  con- 
stantly sought  to  avail  themselves  of  the  short  intervals  of 
superiority  which  the  chance  of  events  had  given  them,  for 
rendering  durable  those  advantages  which  they  knew  would, 
of  themselves,  be   but  transitory,   and  for  getting   some 

piece  of  the  English  Constitution,  when  De  Lolme  wrote,  was  an 
egregious  fallacy.  De  Lolme  must  be  considered  as  describing  at 
that  time  the  spirit  and  principles  of  the  English  constitution,  and  not 
the  actual  practice  of  legislation  and  government ;  although  even  at 
that  period  the  English  government  and  legislation  were  far  superior  to 
that  of  any  other  country  in  Europe. — Ed.~\ 
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persons  appointed,  whose  peculiar  office  it  may  be  to  protect 
them,  and  whom  the  constitution  shall  thenceforward 
recognise.  Thus  it  was  that  the  people  of  Lacedaemon 
obtained  their  ephori,  and  the  people  of  Rome  their  tribunes. 

We  grant  this,  will  it  be  said ;  but  the  Roman  people 
never  allowed  their  tribunes  to  conclude  anything  definitively  ; 
they,  on  the  contrary,  reserved  to  themselves  the  right  of 
ratifying*  any  resolutions  the  latter  should  take.  This,  I 
answer,  was  the  very  circumstance  that  rendered  the  insti- 
tution of  tribunes  totally  ineffectual  in  the  event.  The 
people — thus  wanting  to  interfere,  with  their  own  opinions, 
in  the  resolutions  of  those  on  whom  they  had,  in  their 
wisdom,  determined  entirely  to  rely — and  endeavouring  to 
settle  with  a  hundred  thousand  votes  things  which  would 
have  been  settled  equally  well  by  the  votes  of  their  advisers, 
— defeated  in  the  issue  every  beneficial  end  of  their  former 
provisions:  and  while  they  meant  to  preserve  an  appearance 
of  their  sovereignty  (a  chimerical  appearance,  since  it  was 
under  the  direction  of  others  that  they  intended  to  vote), 
they  fell  back  into  all  those  inconveniences  which  we  have 
before  mentioned. 

The  senators,  the  consuls,  the  dictators,  and  the  other 
great  men  in  the  republic,  whom  the  people  were  prudent 
enough  to  fear,  and  simple  enough  to  believe,  continued 
still  to  mix  with  them,  and  play  oft'  their  political  artifices. 
They  continued  to  make  speeches  to  them,t  and  still  availed 
themselves  of  their  privilege  of  changing  at  their  pleasure 
the  place  and  form  of  the  public  meetings.  When  they 
did  not  find  it  possible  by  such  means  to  direct  the  resolu- 
tions of  the  assemblies,  they  pretended  that  the  omens  were 
not  favourable,  and  under  this  pretext,  or  others  of   the 

*  See  Rousseau's  Social  Contract. 

t  Valerius  Maximus  relates,  that  the  tribunes  of  the  people  having 
offered  to  propose  some  regulations  in  regard  to  the  price  of  corn,  in  a 
time  of  great  scarcity,  Scipio  Nasica  over-ruled  the  assembly  merely 
by  saying  "  Silence,  Romans !  I  know  better  than  you  what  is  expedient 
for  the  republic." — Which  words  were  no  sooner  heard  by  the  people, 
than  they  showed  by  a  silence  full  of  veneration,  that  they  were  more 
affected  by  his  authority,  than  by  the  necessity  of  providing  for  their 
own  subsistence.  Tacete,  q/ucso,  Quiritet !  Plus  enim  ego  quam  vos  quid 
reipubliciF  expediat  intelligo.— Qud  voce  audita,  omnes,  plena  veucratio/iLs 
silentio,  majorem  ejus  aucloritalis  quam  alimentoruvi  suorum  curam  egerunt. 
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same  kind,  they  dissolved  them.*  And  the  tribunes,  when 
they  had  succeeded  so  far  as  to  effect  an  union  among  them- 
selves, thus  were  obliged  to  submit  to  the  pungent  mortifi- 
cation of  seeing  those  projects  which  they  had  pursued  with 
infinite  labour,  and  even  through  the  greatest  dangers,  irre- 
coverably defeated  by  the  most  despicable  artifices. 

When,  at  other  times,  they  saw  that  a  confederacy  was 
carrying  on  with  uncommon  warmth  against  them,  and 
despaired  of  succeeding  by  employing  expedients  of  the 
above  kind,  or  were  afraid  of  diminishing  their  efficacy  by  a 
too  frequent  use  of  them,  they  betook  themselves  to  other 
stratagems.  They  then  conferred  on  the  consuls,  by  the 
means  of  a  short  form  of  words  for  the  occasion,t  an  abso- 
lute power  over  the  lives  of  the  citizens,  or  even  appointed 
a  dictator.  The  people,  at  the  sight  of  the  state  masquerade 
which  was  displayed  before  them,  were  sure  to  sink  into  a 
state  of  consternation :  and  the  tribunes,  however  clearly 
they  might  see  through  the  artifice,  also  trembled  in  their 
turn,  when  they  thus  beheld  themselves  left  without 
defenders.^ 

At  other  times,  they  brought  false  accusations  against  the 
tribunes  befor  the  assembly  itself ;  or,  by  privately  slander- 
ing them  with  the  people,  totally  deprived  them  of  their 
confidence.  It  was  through  artifices  of  this  kind,  that  the 
people  were  brought  to  behold,  without  concern,  the  murder 
of  Tiberius  Gracchus,  the  only  Roman  that  was  really 
virtuous — the  only  one  who  truly  loved  the  people.  It  was 
also  in  the  same  manner  that  Caius,  who  was  not  deterred 
by  his  brother's  fate  from  pursuing  the  same  plan  of  conduct, 
was  in  the  end  so  entirely  forsaken  by  the  people,  that 
nobody  could  be  found  among  them  who  would  even  lend 

*  Quid  enim  majus  est,  si  de  jure  aiigurum  qucerimus  (says  Tully,  who 
was  himself  an  augur,  and  a  senator  also),  quam  posse  a  summis  imperiis 
e.t  summis  polestatibus  comitiatus  et  concilia  vel  instituta  dimittere  vel 
ha'jiia  rescindere  ?  Quid  gravius,  quam  rem  susceptam  dirimi,  si  unus 
augur  alium  (id  est,  alium  diem)  direrit  ?     See  De  Legib.  lib.  ii.  §  12. 

t   Videat  consul  ne  quid  detriments  respublica  capiat. 

X  "  The  tribunes  of  the  people,"  says  Livy,  who  was  a  great  admirer 
of  the  aristocratical  power,  "  and  the  people  themselves,  durst  neither 
lift  up  their  eyes,  nor  even  mutter,  in  the  presence  of  the  dictator." 
Nee  adoersus  diclatoriam  vim,  aui  tribuni  p/ebis,  ant  ipsa  plebs,  attollere 
oculos,  aut  hiscere,  audebant.      See  Tit.  Liv.  lib.  vi.  §  16. 
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him  a  horse  to  fly  from  the  fury  of  the  nobles ;  and  he  was 
at  last  compelled  to  lay  violent  hands  upon  himself,  while 
he  invoked  the  wrath  of  the  gods  on  his  inconstant  fellow- 
citizens. 

At  other  times,  they  raised  divisions  among  the  people. 
Formidable  combinations  broke  out  suddenly  on  the  eve  of 
important  transactions :  and  all  moderate  men  avoided 
attending  assemblies,  where  they  saw  that  all  was  to  be 
tumult  and  confusion. 

In  fine,  that  nothing  might  be  wanting  to  the  insolence 
with  which  they  treated  the  assemblies  of  the  people,  they 
sometimes  falsified  the  declarations  of  the  number  of  the 
votes  ;  and  once  they  even  went  so  far  as  to  carry  off  the 
urns  into  which  the  citizens  were  to  throw  their  suffrages.  * 


CHAPTEE  VIII. 


THE  SUBJECT  CONCLUDED — EFFECTS  THAT  HAVE  RESULTED  IN  THE 
ENGLISH  GOVERNMENT  FROM  THE  PEOPLE'S  POWER  BEING  COM- 
PLETELY DELEGATED  TO  THEIR  REPRESENTATIVES. 

But  when  the  people  have  entirely  trusted  their  power  to  a 
moderate  number  of  persons,  affairs  immediately  take  a 
widely  different  turn.f  Those  who  govern  are  from  that 
moment  obliged  to  leave  oft'  all  those  stratagems  which  had 
hitherto  ensured  their  success.  Instead  of  those  assem- 
blies which  they  affected  to  despise,  and  were  perpetually 

*  Tho  reader,  witli  respect  to  all  the  above  observations,  may  see 
Plutarch's  Lives,  particularly  the  lives  o;  the  two  Gracchi.  I  must 
add,  that  I  have  avoided  drawing  any  instance  from  those  assemblies  in 
which  one  half  of  the  people  were  made  to  arm  themselves  against  the 
other.  I  have  here  only  alluded  to  those  times  wliich  immediately 
either  preceded  or  followed  the  third  Punic  war,  as  these  are  commonly 
called  the  best  period  of  the  republic. 

f  This  is  an  inaccurate  assertion.  The  power  of  the  people  of 
England  has  never  been  entirely  delegated  to  their  representatives. 
The  power  only  of  those  who  are  qualiiied  as  electors  cannot  be  con- 
sidered as  the  power  of  the  whole  people.  If  the  assertion  of 
De  Lolme  were  true  it  would  amount  to  universal  suffrage. — Ed. 
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comparing  to  storms,  or  to  the  current  of  the  Euripus*  and 
in  regard  to  which  they  accordingly  thought  themselves  at 
liberty  to  pass  over  the  rules  of  justice,  they  now  find  that 
they  have  to  deal  with  men  who  are  their  equals  in  point  of 
education  and  knowledge,  and  their  inferiors  only  in  point 
of  rank  and  form.  They,  in  consequence,  soon  find  it 
necessary  to  adopt  quite  different  methods ;  and,  above  all,  be- 
come very  careful  not  to  talk  to  them  any  more  about  the  sa- 
cred chickens,  the  white  or  black  days,  and  the  Sibylline  books. 
As  they  see  their  new  adversaries  expect  to  have  a  proper 
regard  paid  to  them,  that  single  circumstance  inspires  them 
with  it :  as  they  see  them  act  in  a  regular  manner,  observe 
constant  rules,  in  a  word,  proceed  with  form,  they  come  to 
look  upon  them  with  respect,  for  the  very  same  reason 
which  makes  them  themselves  to  be  reverenced  by  the 
people. 

The  representatives  of  the  people,  on  the  other  hand,  do 
not  fail  soon  to  procure  for  themselves  every  advantage  that 
may  enable  them  effectually  to  use  the  powers  with  which 
they  have  been  intrusted,  and  to  adopt  every  rule  of  pro- 
ceeding that  may  make  their  resolutions  to  be  truly  the 
result  of  reflection  and  deliberation.  Thus  it  was  that  the 
representatives  of  the  English  nation,  soon  after  their  first 
establishment,  became  formed  into  a  separate  assembly  :  they 
afterwards  obtained  the  liberty  of  appointing  a  president : 
soon  after,  they  insisted  upon  their  being  consulted  on 
the  last  form  of  the  acts  to  which  they  had  given  rise : 
lastly,  they  insisted  on  thenceforth  framing  them  themselves. 

In  order  to  prevent  any  possibility  of  surprise  in  the 
course  of  their  proceedings,  it  is  a  settled  ride  with  them, 
that  every  proposition,  or  bill,  must  be  read  three  times,  at 
different  prefixed  days,t  before  it  can  receive  a  final  sanction  : 

*  Tully  makes  no  end  of  his  similes  on  this  subject.  Qnod  enim 
/return,  quern  Eiiripum,  tot  motus,  lantas  el  lam  varias  habere  pulatis 
agitationes  Jluctuum,  quavlas  perturbationes  et  qvantos  astvs  hahet  ratio 
comitioriiM  ?  See  Orat.  pro  Mursenft. — Conrio,  says  lie,  in  another  place, 
qua  eximperitissimis  constat,  §"c.     De  Amicitia,  §  25. 

t  It  has  occasionally  been  found  expedient  to  pass  a  law  without 
delay.  This  is  done,  as  was  lately  the  case  in  regard  to  the  funeral  of 
the  Duke  of  Wellington,  by  placing  that  day  commercially  as  if  it  were 
Sunday.  By  suspending  the  standing  orders,  the  bill  to  that  effect  was 
read  three  times  in  both  Houses  in  one  day. — Eel. 
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and  before  each  reading  of  the  bill,  as  well  as  at  its  first 
introduction,  an  express  resolution  must  be  taken  to  continue 
it  under  consideration.  If  the  bill  be  rejected  in  any  one  of 
those  several  operations,  it  must  be  dropped,  and  cannot  be 
proposed  again  during  the  same  session.* 

The  Commons  have  been,  above  all,  jealous  of  the  freedom 
of  speech  in  their  assembly.  They  have  expressly  stipulated, 
as  we  have  mentioned  above,  that  none  of  their  words  or 
speeches  should  be  questioned  in  any  place  out  of  their 
House.  In  fiue,  in  order  to  keep  their  deliberations  free 
from  every  kind  of  influence,  they  have  denied  their  presi- 
dent the  right  to  give  his  vote,  or  even  his  opinion :  they 
moreover  have  settled  it  as  a  rule,  not  only  that  the  king 
could  not  send  to  them  any  express  proposal  about  laws,  or 
other  subjects,  but  even  that  his  name  should  never  be  men- 
tioned in  the  deliberations.t 

But  that  circumstance  which,  of  all  others,  constitutes 
the  superior  excellence  of  a  government  in  which  the  people 
act  only  through  their  representatives,  that  is,  by  means  of 
an  assembly  formed  of  a  moderate  number  of  persons,  and 
in  which  it  is  possible  for  every  member  to  propose  new 
subjects,  and  to  argue  and  to  canvass  the  questions  that 
arise, — is,  that  such  a  constitution  is  the  only  one  capable 
of  the  immense  advantage  (of  which  perhaps  I  did  not 
convey  an  adequate  idea  to  the  reader  when  I  mentioned  it 
before;};)  of  putting  into  the  hands  of  the  people  the  moving 
springs  of  the  legislative  authority. 

In  a  constitution  where  the  people  at  large  exercise  the 

*  It  is,  moreover,  a  settled  rule  in  the  House  of  Commons,  that  no 
member  is  to  speak  more  than  once  in  the  some  debate.  When  tlie 
number  and  nature  of  the  clauses  of  a  bill  require  that  it  should  bo 
discussed  in  a  free  manner,  a  committee  is  appointed  for  the  purpose, 
who  are  to  make  their  report  afterwards  to  the  House.  When  the  sub- 
ject is  of  importance,  this  committee  is  formed  of  the  whole  House, 
which  still  continues  to  sit  in  the  same  place,  but  in  a  less  solemn 
manner,  and  under  another  president,  who  is  called  the  chairman  of  the 
committee.  In  order  to  form  the  House  again,  the  mace  is  replaced  on 
the  table,  and  the  Speaker  goes  again  into  his  chair. 

t  If  any  person  should  mention  in  his  speech,  what  the  king  Misfits 
should  be,  would  be  glad  to  see,  &.c.  he  would  be  immediately  culled  to 
order,  for  attempting  to  influence  the  debate. 

X  See  chap.  iv.  of  this  book. 
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function  of  enacting  the  laws,,  as  it  is  only  to  those  persons 
towards  whom  the  citizens  are  accustomed  to  turn  their  eyes, 
that  is,  to  the  very  men  who  govern,  that  the  assembly  have 
either  time  or  inclination  to  listen,  they  acquire,  at  length, 
as  has  constantly  been  the  case  in  all  republics,  the  exclusive 
right  of  proposing,  if  they  please,  when  they  please,  in  what 
manner  they  please :  a  prerogative  this,  of  such  extent,  that 
it  would  suffice  to  put  an  assembly,  formed  of  men  of  the 
greatest  parts,  at  the  mercy  of  a  few  dunces,  and  renders 
completely  illusory  the  boasted  power  of  the  people.  Nay 
more,  as  this  prerogative  is  thus  placed  in  the  very  hands  of 
the  adversaries  of  the  people,  it  forces  the  people  to  remain 
exposed  to  their  attacks,  in  a  condition  perpetually  passive, 
and  takes  from  them  the  only  legal  means  by  which  they 
might  effectually  oppose  their  usurpations. 

To  express  the  whole  in  a  few  words — A  representative 
constitution  places  the  remedy  in  the  hands  of  those  who 
feel  the  disorder  :*  but  a  popular  constitution  places  the 
remedy  in  the  hands  of  those  who  cause  it :  and  it  is  neces- 
sarily productive,  in  the  event,  of  the  misfortune — of  the 
political  calamity,  of  trusting  the  care  and  the  means  of 
repressing  the  invasions  of  power,  to  the  men  who  have  the 
enjoyment  of  power. 


CHAPTEE  IX. 

A  FARTIIEB  DISADVANTAGE  OF  BEPUBLICAN  GOVERNMENTS.  —  THE 
PEOPLE  AEE  NECESSABILY  BETRAYED  BY  THOSE  IN  WHOM  THEY 
TRUST. 

However,  those  general  assemblies  of  a  people  who  were 
made  to  determine  upon  things  which  they  neither  under- 

*  If  a  popular  constitution  is  construed  to  mean  that  in  which  the 
authority  of  the  multitude  prevails,  there  would  be  no  security  against 
anarchy,  which  eventually  would  end  in  despotism.  The  only  free 
government  which  can  practically  exist  is  one  which  is  based  on  equita- 
ble representative  legislation.  A  disproportionately  great  number  of 
representatives  would  also  render  a  legislative  representative  assembly 
far  less  practically  deliberative  than  if  the  assembly  were  confined  to  a 
moderate  number.    Probably  all  the  rotten  boroughs  in  England  might 
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stood  nor  examined, — that  general  confusion  in  which  the 
ambitious  could  at  all  times  hide  their  artifices,  and  carry  on 
their  schemes  with  safety, — were  not  the  only  evils  attend- 
ing the  ancient  commonwealths.  There  was  a  more  secret 
defect,  and  a  defect  that  struck  immediately  at  the  very 
vitals  of  it,  inherent  in  that  kind  of  government. 

It  was  impossible  for  the  people  ever  to  havex  faithful 
defenders.  Neither  those  whom  they  had  expressly  chosen, 
nor  those  whom  some  personal  advantages  enabled  to  govern 
the  assemblies  (for  the  only  use,  I  must  repeat  it,  which  the 
people  ever  make  of  their  power,  is  either  to  give  it  away, 
or  allow  it  to  be  taken  from  them),  could  possibly  be  united 
to  them  by  any  common  feeling  of  the  same  concerns.  As 
their  influence  put  them,  in  a  great  measure,  upon  a  level 
with  those  who  were  invested  with  the  executive  authority, 
they  cared  little  to  restrain  oppressions  out  of  the  reach  of 
which  they  saw  themselves  placed.  Nay,  they  feared  they 
should  thereby  lessen  a  power  which  they  knew  was  one  day 
to  be  their  own ;  if  they  had  not  even  already  an  actual 
share  in  it.* 

Thus,  at  Rome,  the  only  end  which  the  tribunes  ever  pur- 
sued with  any  degree  of  sincerity  and  perseverance,  was  to 
procure  to  the  people,  that  is,  to  themselves,  an  admission 
to  all  the  different  dignities  in  the  republic.  After  having 
obtained  that  a  law  should  be  enacted  for  admitting 
plebeians  to  the  consulship,  they  procured  for  them  the 
liberty  of  intermarrying  with  the  patricians.  They  after- 
wards rendered  them  admissible  to  the  dictatorship,  to  the 
office  of  military  tribune,  to  the  censorship  :  in  a  word,  the 
only  use  they  made  of  the  power  of  the  people  was  to  in- 
crease privileges  which  they  called  the  privileges  of  all, 
though  they  and  their  friends  alone  were  ever  likely  to  have 
the  enjoyment  of  them. 

be  disfranchised  with  great  legislative  advantage ;  even  if  no  new 
members  were  elected  to  replace  their  present  representatives,  by  an 
extended  representation  of  large  towns  and  counties. — Ed. 

*  How  could  it  be  expected  that  men  who  entertained  views  of  being 
praetors,  would  endeavour  to  restrain  the  power  of  the  prwtors, —  that 
men  who  aimed  at  being  one  day  consuls,  would  wish  to  limit  the  power 
of  the  consuls,— *that  men  whom  their  influence  among  the  people  made 
sure  of  getting  into  the  senate,  would  seriously  endeavour  to  confine 
the  authority  of  the  senate  ? 
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We  do  not  find  that  they  ever  employed  the  power  of  the 
people  in  things  really  beneficial  to  the  people.  We  do  not 
find  that  they  ever  set  bounds  to  the  terrible  power  of  its 
magistrates, — that  they  ever  repressed  that  class  of  citizens 
who  knew  how  to  make  their  crimes  pass  uncensured, — in  a 
word,  that  they  ever  endeavoured,  on  the  one  hand  to  regu- 
late, and  on  the  other  to  strengthen,  the  judicial  power ; 
precautions  these,  without  which  men  might  struggle  to  the 
end  of  time,  and  never  attain  true  liberty.* 

And  indeed  the  judicial  power,  that  sure  criterion  of  the 
goodness  of  a  government,  was  always,  at  Rome,  a  mere  in- 
strument of  tyranny.  The  consuls  were  at  all  times  invested 
with  an  absolute  power  over  the  lives  of  the  citizens.  The 
dictators  possessed  the  same  right ;  so  did  the  praetors,  the 
tribunes  of  the  people,  the  judicial  commissioners  named  by 
the  senate,  and  so,  of  course,  did  the  senate  itself:  and  the 
fact  of  the  three  hundred  and  seventy  deserters  whom  it 
commanded  to  be  thrown  at  one  time,  as  Livy  relates,  from 
the  Tarpeian  rock,  sufficiently  shows  that  it  well  knew  how 
to  exert  its  power  upon  occasion. 

It  even  may  be  said,  that,  at  Home,  the  power  of  life  and 
death,  or  rather  the  right  of  killing,  was  annexed  to  every 
kind  of  authority  whatever,  even  to  that  which  results  from 
mere  influence,  or  wealth  ;  and  the  only  consequence  of  the 
murder  of  the  Gracchi,  which  was  accompanied  by  the 
slaughter  of  three  hundred,  and  afterwards  of  four  thousand 
unarmed  citizens,  whom  the  nobles  knocked  on  the  head,  w&8 
to  engage  the  senate  to  erect  a  temple  to  Concord.  The 
Lex  Porcia  de  tergo  civium,  which  has  been  so  much  cele- 
brated, was  attended  with  no  other  effect  than  that  of  more 
completely  securing,  against  the  danger  of  a  retaliation, 
such  consuls,  praetors,  quaestors,  &c,  as,  like  Verres,  caused 
the  inferior  citizens  of  Eome  to  be  scourged  with  rods,  and 
put  to  death  upon  crosses,  through  mere  caprice  and 
cruelty  .f 

*  Without  such  precautions,  laws  must  always  be,  as  Pope  ex- 
presses it, 

"  Still  for  the  strong  too  weak,  the  weak  too  strong." 

+  If  we  turn  our  eyes  to  Lacedeomon,  we  shall  see,  from  several 
instances  of  the  justice  of  the  ephori,  that  matters  were  little  better 
ordered  there,  in  regard  to  the  administration  of  public  justice.  And 
in  Athens  itself,  the  ouly  oue  of  the  ancient  commonwealths  in  which 
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In  fine,  nothing  can  more  completely  show  to  what  degree 
the  tribunes  had  forsaken  the  interests  of  the  people,  whom 
they  were  appointed  to  defend,  than  the  fact  of  their  having 
allowed  the  senate  to  invest  itself  with  the  power  of  tax- 
ation :  they  even  suffered  it  to  assume  to  itself  the  power, 
not  only  of  dispensing  with  the  laws,  but  also  of  abrogating 
them.* 

In  a  word,  as  the  necessary  consequence  of  the  communi- 
cability  of  power,  a  circumstance  essentially  inherent  in  the 
republican  form  of  government,  it  is  impossible  for  it  ever 
to  be  restrained  within  certain  rules.  Those  who  are  in  a 
condition  to  control  it,  from  that  very  circumstance  become 
its  defenders.  Though  they  may  have  risen,  as  we  may  sup- 
pose, from  the  humblest  stations,  and  such  as  seemed  totally 
to  preclude  them  from  all  ambitious  views,  they  have  no 
sooner  reached  a  certain  degree  of  eminence,  than  they 
begin  to  aim'  higher.  Their  endeavours  had  at  first  no  other 
object,  as  they  professed,  and  perhaps  with  sincerity,  than 
to  see  the  laws  impartially  executed :  their  only  view  now  is 
to  set  themselves  above  them ;  and  seeing  themselves  raised 
to  the  level  of  a  class  of  men  who  possess  all  the  power  and 


the  people  seem  to  have  enjoyed  any  degree  of  real  liberty,  we  see  the 
magistrates  proceed  nearly  in  the  same  manner  as  they  now  do  among 
the  Turks  :  and  I  think  no  other  proof  needs  to  be  given  than  the  story 
of  that  barber  in  the  Pirams,  who  having  spread  about  the  town  the 
news  of  the  overthrow  of  the  Athenians  in  Sicily,  which  he  had  heard 
from  a  stranger  who  had  stopped  at  his  shop,  was  put  to  the  torture, 
by  the  command  of  the  archons,  because  he  could  not  tell  the  name  of 
his  author. — See  Plut.  Life  of  Nicias. 

*  There  are  frequent  instances  of  the  consuls  taking  away  from  the 
Capitol  the  tables  of  the  laws  passed  under  their  predecessors.  Nor 
was  this,  as  we  might  at  first  be  tempted  to  believe,  an  act  of  violence 
which  success  alone  could  justify  ;  it  was  a  consequence  of  the  acknow- 
ledged power  enjoyed  by  the  senate,  cvjns  erat  yravissimum  judicium  de 
jure  legum,  as  we  may  see  in  several  places  in  Tully.  Nay,  the  augure 
themselves,  as  this  author  informs  us,  enjoyed  the  same  privilege.  "  If 
laws  had  not  been  laid  before  the  people  in  the  legal  form,  they  (tlve 
augurs)  may  set  them  aside  ;  as  was  done  with  respect  to  the  Lex 
Tatia,  by  the  decree  of  the  college,  and  to  the  Leges  Livue,  by  the  advice 
of  Phillip,  who  was  consul  and  augur."  Legem,  si  non  jure  rogata  est, 
tollere  possunt ;  ut  Tatiam,  decreto  collegii,  ut  Livias,  consilio  Philippi, 
consults  et  auguris.  —  See  De  Legib.  lib.  ii.  §  12. 
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enjoy  all  the  advantages  of  the  state,  they  make  haste  to 
associate  themselves  with  them.* 

Personal  power  and  independence  on  the  laws,  being  in 
such  states  the  immediate  consequence  of  the  favour  of  the 
pdbple,  they  are  under  an  unavoidable  necessity  of  being 
betrayed.  Corrupting,  as  it  were,  everything  they  touch, 
they  cannot  show  a  preference  to  a  man,  but  they  thereby 
attack  his  virtue ;  they  cannot  raise  him,  without  immedi- 
ately losing  him  and  weakening  their  own  cause ;  nay,  they 
inspire  him  with  views  directly  opposite  to  their  own,  and 
send  him  to  join  and  increase  the  number  of  their  enemies. 

Thus,  at  Home,  after  the  feeble  barrier  which  excluded 
the  people  from  offices  of  power  and  dignity  had  been  thrown 
down,  the  great  plebeians,  whom  the  votes  of  the  people 
began  to  raise  to  those  offices,  were  immediately  received 
into  the  senate,  as  has  been  just  now  observed.  From  that 
period,  their  families  began  to  form,  in  conjunction  with  the 
ancient  patrician  families,  a  new  combination,  or  political 
association  of  persons  ;t  and  as  this  combination  was  formed 
of  no  particular  class  of  citizens,  but  of  all  those  who  had 
influence  enough  to  gain  admittance  into  it,  a  single  over- 
grown head  was  now  to  be  seen  in  the  republic,  which,  con- 
sisting of  all  who  had  either  wealth  or  power  of  any  kind, 
and  disposing  at  will  of  the  laws  and  the  power  of  the 
people,:}:  soon  lost  all  regard  to  moderation  and  decency. 

*  Which  always  proves  an  easy  thing.  It  is  in  commonwealths  the 
particular  care  of  that  class  of  men  who  are  at  the  head  of  the  state,  to 
keep  a  watchful  eye  over  the  people,  in  order  to  draw  over  to  their  own 
party  any  man  who  happens  to  acquire  a  considerable  influence  among 
them  ;  and  this  they  are  (and  indeed  must  be)  the  more  attentive  to  do, 
in  proportion  as  the  nature  of  the  government  is  more  democrat ical. 

The  constitution  of  Rome  had  even  made  express  provisions  on  that 
subject.  Not  only  the  censors  could  at  once  remove  any  citizen  into 
what  tribe  they  pleased,  and  even  into  the  senate  (and  we  may  easily 
believe  that  they  made  a  political  use  of  this  privilege)  ;  but  it  was 
moreover  a  settled  rule,  that  all  persons  who  had  been  promoted  to  any 
public  office  by  the  people,  such  as  the  consulship,  the  cedileship,  or 
tribuneship,  became,  ipsofac/o,  members  of  the  senate. — See  Middleton's 
Dissertation  01  the  Roman  S,>,/ate. 

f  Called  nobiles  and  nohilitas. 

X  It  was,  in  several  respects,  a  misfortune  for  the  people  of  Rome, 
whatever  may  have  been  said  to  the  contrary  by  the  writers  on  this 
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Every  constitution,  therefore,  whatever  may  be  its  form, 
which  does  not  provide  for  inconveniences  of  the  kind  here 
mentioned,  is  a  constitution  essentially  imperfect.  It  is  in 
man  himself  that  the  source  of  the  evils  to  be  remedied  lies ; 
general  precautions  therefore  can  only  prevent  them.  If  it 
be  a  fatal  error  entirely  to  rely  on  the  justice  and  equity  of 
those  who  govern,  it  is  an  error  no  less  dangerous  to 
imagine,  that,  while  virtue  and  moderation  are  the  constant 
companions  of  those  who  oppose  the  abuses  of  power,  all 
ambition,  all  thirst  after  dominion,  have  retired  to  the  other 
party. 

Though  wise  men,  led  astray  by  the  power  of  names,  and 
the  heat  of  political  contentions,  may  sometimes  lose  sight 
of  what  ought  to  be  their  real  aim,  they  nevertheless  know 
that  it  is  not  against  the  Appii,  the  Conincanii,  the  Cethegi, 
but  against  all  those  who  can  influence  the  execution  of  the 
laws,  that  precautions  ought  to  be  taken  ; — that  it  is  not  the 
consul,  the  praetor,  the  archon,  the  minister,  the  king,  whom 
we  ought  to  dread,  nor  the  tribune,  or  the  representative  of 
the  people,  on  whom  we  ought  implicitly  to  rely  :  but  that 
all  those  persons,  without  distinction,  ought  to  be  the 
objects  of  our  jealousy,  who,  by  any  methods,  and  under 
any  names  whatsoever,  have  acquired  the  means  of  turning 
against  each  individual  the  collective  strength  of  all,  and 
have  so  ordered  things  around  them  selves,  that  whoever 
attempts  to  resist  them,  is  sure  to  find  himself  engaged 
alone  against  a  thousand.* 

subject,  that  the  distinction  between  the  patricians  and  the  plebeians 
was  ever  abolished  ;  though,  to  say  the  truth,  this  was  an  event  which 
could  not  be  prevented. 

*  The  reflections  of  I)e  Lolme  on  democracies,  are  just,  as  far  as 
respects  democratical  governments  in  Europe,  and  in  a  great  degree  as 
regards  all  the  Spanish  American  republics.  Not  so  with  respect  to  the 
United  States  of  America.  It  is  fortunate  for  the  latter,  that  instead 
of  the  inhabitants  having  been  entangled  with  the  disadvantages  of 
ignorance,  hereditary  bigotry,  and  superstition,  they  at  once  carried 
with  them  to  America  political  intelligence,  and  a  determination 
to  maintain  civil  and  religious  liberty.  The  Anglo-American  colonies 
advanced  in  prosperity,  free  institutions,  wealth,  and  happiness, 
until  their  oppre-sion  by  the  British  Government  drove  them  to 
rebellion  and  independence.  When  they  achieved  their  liberty  the 
people  were  generally  intelligent, — their  habits  frugal  and  industrious, — 
their  character  virtuous.     None   were   really   poor, — none  possessed 
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CHAPTEE  X. 


FUNDAMENTAL  DIFFERENCE  BETWEEN  THE  ENGLISH  GOVERNMENT  AND 
THE  GOVERNMENTS  JUST  DESCRIBED— IN  ENGLAND  ALL  EXECUTIVE 
AUTHORITY  IS  PLACED  OUT  OF  THE  HANDS  OF  THOSE  IN  WHOM  THE 
PEOPLE  TRUST — USEFULNESS  OF  THE  POWER  OF  THE  CROWN. 

In  what  manner,  then,  has  the  English  constitution  con- 
trived to  find  a  remedy  for  evils  which,  from  the  very  nature 
of  men  and  things,  seem  to  be  irremediable  ?  How  has  it 
found  means  to  oblige  those  persons  to  whom  the  people 
have  given  up  their  power,  to  make  them  effectual  and 
lasting  returns  of  gratitude  ? — those  who  enjoy  an  exclusive 
authority,  to  seek  the  advantage  of  all  ? — those  who  make 
the  laws,  to  make  only  equitable  ones  ?  It  has  been  by 
subjecting  themselves  to  those  laws,  and  for  that  purpose 
excluding  them  from  all  share  in  the  execution  of  them. 

Thus,  the  Parliament  can  establish  as  numerous  a  stand- 
ing army  as  it  will ;  but  immediately  another  power  comes 
forward,  which  takes  the  absolute  command  of  it,  fills  all  the 

great  wealth ;  their  ideas  and  their  institutions  were  free  from  the 
thraldom  of  priestly  and  hierarchical  tyranny.  The  leaders  who  con- 
ducted their  assemblies  were  men  whose  abilities  were  more  solid  than 
brilliant,  more  practical  than  theoretical.  Notwithstanding  their  sepa- 
ration from  the  British  government,  they  had  the  good  sense  and  dis- 
crimination to  adopt  as  the  ground-work  of  their  constitution  and  laws 
the  principles,  legislation,  and  civil  institutions  of  the  then  most 
free  government  in  the  world  ;  making  a  national  church  establishment, 
a  titled  hereditary  nobility,  and  a  royal  hereditary  chief  magistrate,  the 
only  remarkable  exceptions.  They  possessed  all  the  advantages  of  an 
immense  territory,  with  every  variety  of  climate,  and  a  soil  yielding 
every  kind  of  useful  production,  including  every  useful  raw  material ; 
and  their  rivers,  lakes,  and  harbours,  afforded  every  convenience  for 
navigation,  trade,  and  fisheries.  The  language,  lustory,  laws,  and  lite- 
rature of  England,  were  familiar  to,  and  regarded  as  their  own  by  in- 
heritance ;  and  they  had  the  peculiar  good  fortune  of  being  governed  at 
that  critical  period  by  honest  men.  Their  democrat  ical  form  of  govern- 
ment arose  from  necessity  as  well  as  choice;  the  constitutional  laws 
of  the  new  government  were  as  nearly  as  possible  accommodated  to  the 
ideas  of  the  people  ;  and  although  their  chief  magistrate  is  not  heredi- 
tary, his  power,  while  in  authority,  is  in  most  respects  at  least  equal 
to  that  of  the  royal  sovereigu  of  the  British  empire. — Ed. 
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posts  in  it,  and  directs  its  motion  at  its  pleasure.  The  Par- 
liament may  lay  new  taxes  ;  but  immediately  another  power 
seizes  the  produce  of  them,  and  alone  enjoys  the  advantages 
and  glory  arising  from  the  disposal  of  it.*  The  Parliament 
may  even,  if  you  please,  repeal  the  laws  on  which  the  safety 
of  the  subject  is  grounded  ;  but  it  is  not  their  own  caprices 
and  arbitrary  humours,  it  is  the  caprices  and  passions  of 
other  men,  which  they  will  have  gratified,  when  they  shall 
thus  have  overthrown  the  columns  of  public  liberty .t 

And  the  English  constitution  has  not  only  excluded  from 
any  share  in  the  execution  of  the  laws,  those  in  whom  the 
people  trust  for  the  enacting  them,  but  it  has  also  taken 
from  them  what  would  have  had  the  same  pernicious  in- 
fluence on  their  deliberations — the  hope  of  ever  invading 
that  executive  authority,  and  transferring  it  to  themselves. 

This  authority  has  been  made  in  England  one  single,  indi- 
visible prerogative :  it  has  been  made  for  ever  the  inalienable 
attribute  of  one  person,  marked  out  and  ascertained  before- 
hand by  solemn  laws  and  long-established  custom ;  and  all 
the  active  forces  in  the  state  have  been  left  at  his  disposal. 

In  order  to  secure  this  prerogative  still  farther  against 
all  possibility  of  invasions  from  individuals,  it  has  been 
heightened  and  strengthened  by  every  thing  that  can  attract 
and  fix  the  attention  and  reverence  of  the  people.  The 
power  of  conferring  and  withdrawing  places  and  employ- 

*  This  is  not  correct.  Parliament,  it  is  true,  has  alone  the  power  of 
imposing  new  taxes ;  but  the  Crown  cannot  dispose  of  any  revenue 
derived  from  taxations  until  voted  by  Parliament,  whether  it  be  for  the 
army,  navy,  ordnance,  or  any  other  purpose.  The  estimates  for  all  ex- 
penditures are  annually  voted  by  the  Parliament.  The  civil  list,  it  is  true, 
is  voted  at  the  beginning  of  each  for  the  whole  reign.  If,  to  annual  esti- 
mates, Parliament  sanctioned  the  loans  which  have  constituted  the 
National  Debt,  the  Parliament  also,  and  not  the  Crown,  has  appro- 
priated the  revenue  to  pay  the  annual  interest  on  that  debt,  and  the 
Crown  has  not  the  power  to  divert  a  shilling  of  it  to  any  other  puqiose. 
There  is,  however,  an  irregularity  fraught  with  many  abuses,  in  making 
payments  for  salaries,  &c.  to  revenue  uses,  out  of  revenues  in  their 
way  to  the  Exchequer ;  which  unscrupulously  keeps  out  of  sight  some 
\injust  pensions. — Ed. 

t  Parliament,  it  is  true,  may  repeal  the  laws  upon  which  the  safety 
of  the  subject  is  grounded,  if  any  Act  to  that  effect  were  passed  and 
received  the  royal  assent;  but  not  otherwise. — Ed. 

O 
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ments  has  also  been  added  to  it ;  and  ambition  itself  has 
thus  been  interested  in  its  defence  and  service.* 

A  share  in  the  legislative  power  has  also  been  given  to  the 
man  to  whom  this  prerogative  has  been  delegated ;  a  passive 
share,  indeed,  and  the  only  one  that  can,  with  safety  to  the 
state,  be  trusted  to  him,  but  by  means  of  which  he  is 
enabled  to  defeat  every  attempt  against  his  constitutional 
authority. 

Lastly,  he  is  the  only  self-existing  and  permanent  power 
in  the  state.  The  generals,  the  ministers  of  state,  are  so 
only  by  the  continuance  of  his  pleasure.  He  would  even 
dismiss  the  Parliament  itself,  if  ever  he  saw  it  begin  to  en- 
tertain dangerous  designs ;  and  he  needs  only  to  say  one 
word  to  disperse  every  power  in  the  state  that  may  threaten 
his  authority,  t  Formidable  prerogatives  these ;  but  with 
regard  to  which  we  shall  be  inclined  to  lay  aside  our  appre- 
hensions, if  on  one  hand  we  consider  the  great  privileges  of 
the  people  by  which  they  have  been  counterbalanced,  and, 
on  the  other,  the  happy  consequences  that  result  from  their 
being  thus  united. 

Prom  this  unity,  and,  if  I  may  so  express  myself,  this 
total  sequestration  of  the  executive  authority,  this  advan- 
tageous consequence  in  the  first  place  results — the  attention 
of  the  whole  nation  is  directed  to  one  and  the  same  object. 
The  people,  besides,  enjoy  this  most  essential  advantage, 
which  they  would  vainly  endeavour  to  obtain  under  the 
government  of  many ; — they  can  give  their  confidence, 
without  giving  power  over  themselves,  and  against  them- 
selves ;  they  can  appoint  trustees,  and  yet  not  give  them- 
selves masters. 

Those  men  to  whom  the  people  have  delegated  the  power 
of  framing  the  laws,  are  thereby  made  sure  to  feel  the  whole 
pressure  of  them.     They  can  increase  the  prerogatives  of 

*  Although  the  power  of  conferring  and  withholding  place  and  em- 
ployment is  vested  in  the  Crown,  yet  this  prerogative  can  never  be  dan- 
gerously exercised,  as  members  of  the  House  of  Commons,  accepting 
office  under  the  Crown,  roust  vacate  their  seats  and  go  to  their  consti- 
tuents and  be  re-elected  ;  or,  in  other  words,  to  have  their  appointment 
approved  of  by  those  who  sent  them  to  Parliament. — Ed. 

+  Those  prerogatives  are  ridiculously  exaggerated.  If  they  should 
ever  be  exercised,  a  revolution  would  be  the  inevitable  consequence. — Ed. 
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the  executive  authority,  but  they  cannot  invest  themselves 
with  it :  they  have  it  not  in  their  power  to  command  its 
motions,  they  only  can  unbind  its  hands. 

They  are  made  to  derive  their  importance  from  (nay,  they 
are  indebted  for  their  existence  to)  the  need  in  which  that 
power  stands  of  their  assistance  ;  and  they  know  that  they 
would  no  sooner  have  abused  the  trust  of  the  people,  and 
completed  the  treacherous  work,  than  they  would  see  them- 
selves dissolved,  spurned,  like  instruments  now  spent  and 
become  useless. 

This  same  disposition  of  things  also  prevents  in 
England  that  essential  defect,  inherent  in  the  govern- 
ment of  many,  which  has  been  described  in  the  preceding 
chapter. 

In  that  sort  of  government,  the  cause  of  the  people,  as 
has  been  observed,  is  continually  deserted  and  betrayed. 
The  arbitrary  prerogatives  of  the  governing  powers  are  at 
all  times  either  openly  or  secretly  favoured,  not  only  by 
those  in  whose  possession  they  are, — not  only  by  those  who 
have  good  reason  to  hope  that  they  shall  at  some  future 
time  share  in  the  exercise  of  them, — but  also  by  the  whole 
crowd  of  those  men  who,  in  consequence  of  the  natural 
disposition  of  mankind  to  over-rate  their  own  advan- 
tages, fondly  imagine,  either  that  they  shall  one  day 
enjoy  some  branch  of  this  governing  authority,  or  that 
they  are  even  already,  in  some  way  or  other,  associated 
to  it. 

But  as  this  authority  has  been  made,  in  England,  the 
indivisible,  inalienable  attribute  of  one  alone,  all  other 
persons  in  the  state  are,  ipso  facto,  interested  to  confine 
it  within  its  due  bounds.  Liberty  is  thus  made  the  com- 
mon cause  of  all ;  the  laws  that  secure  it  are  supported  by 
men  of  every  rank  and  order  ;  and  the  Habeas  Corpus  Act, 
for  instance,  is  as  zealously  defended  by  the  first  nobleman 
in  the  kingdom  as  by  the  meanest  subject. 

Even  the  minister  himself,  in  consequence  of  this 
inalienability  of  the  executive  authority,  is  equally  interested 
with  his  fellow-citizens  to  maintain  the  laws  on  which 
public  liberty  is  founded.  He  knows,  in  the  midst  of  his 
schemes  for  enjoying  or  retaining  his  authority,  that  a 
court-intrigue  or  a  caprice  may  at  every  instant  confound 
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him  with  the  multitude,  and  the  rancour  of  a  successor, 
long  kept  out,  send  him  to  linger  in  the  same  prison 
which  his  temporary  passions  might  tempt  him  to  prepare 
for  others. 

In  consequence  of  this  disposition  of  things,  great  men 
are  made  to  join  in  a  common  cause  with  the  people,  for 
restraining  the  excesses  of  the  governing  power;  and, 
which  is  no  less  essential  to  the  public  welfare,  they  are 
also,  from  the  same  cause,  compelled  to  restrain  the  excess 
of  their  own  private  power  and  influence  ;  and  a  general 
spirit  of  justice  becomes  thus  diffused  through  all  parts  of 
the  state. 

The  wealthy  commoner,  the  representative  of  the  people, 
the  potent  peer,  always  having  before  their  eyes  the  view  of 
a  formidable  power, — of  a  power,  from  the  attempts  of 
which  they  have  only  the  shield  of  the  laws  to  protect  them, 
and  which  would,  in  the  issue,  retaliate  a  hundred-fold 
upon  them  their  acts  of  violence, — are  compelled,  both  to 
wish  only  for  equitable  laws,  and  to  observe  them  with 
scrupulous  exactness. 

Let,  then,  the  people  dread  (it  is  necessary  to  the  preser- 
vation of  their  liberty),  but  let  them  never  entirely  cease  to 
love  the  throne,  that  sole  and  indivisible  seat  of  all  the  active 
powers  in  the  state.* 

Let  them  know  it  is  that,  which,  by  lending  an  immense 
strength  to  the  arm  of  justice,  has  enabled  her  to  bring  to 
account  as  well  the  most  powerful  as  the  meanest  offender, — 
which  has  suppressed,  and,  if  I  may  so  express  myself,  weeded 
out  all  those  tyrannies,  sometimes  confederated  with,  and 
sometimes  adverse  to,  each  other,  which  incessantly  tend  to 
grow  up  in  the  middle  of  civil  societies,  and  are  the  more 
terrible  in  proportion  as  they  feel  themselves  to  be  less 
firmly  established. 

Let  them  know  it  is  that,  which,  by  making  all  honours 
and  places  depend  on  the  will  of  one  man,  has  confined 
within  private  walls  those  projects,  the  pursuit  of  which, 
in  former  times,  shook  the  foundations  of  whole  states; 


*  There  are  no  people  on  earth  more  loyal  and  respectful  than  the 
inhabitants  of  these  islands  ;  but  they  do  not  dread  the  throne  :  on  the 
contrary,  they  look  up  to  it  with  admiration  and  confidence. — Ed. 
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—  has  changed  into  intrigues  the  conflicts,  the  outrages 
of  ambition: — and  that  those  contentions  which,  in  the 
present  times,  afford  them  only  matter  of  amusement, 
are  the  volcanoes  which  set  in  flames  the  ancient  com- 
monwealths. 

It  is  that,  which,  leaving  to  the  rich  no  other  security  for 
his  palace  than  that  which  the  peasant  has  for  his  cottage, 
has  united  his  cause  to  that  of  the  latter  ; — the  cause  of  the 
powerful  to  that  of  the  helpless, — the  cause  of  the  man  of 
extensive  influence  and  connections  to  that  of  him  who  is 
without  friends. 

It  is  the  throne  above  all,  it  is  this  jealous  power,  which 
makes  the  people  sure  that  its  representatives  never  will  be 
any  thing  more  than  its  representatives  :  at  the  same  time  it 
is  the  ever-subsisting  Carthage,  which  vouches  to  it  for  the 
duration  of  their  virtue. 


CHAPTER  XI. 


THE  POWER  WHICH  THE  PEOPLE  THEMSELVES  EXERCISE. 
THE  ELECTION  OF  MEMBERS  OP  PAELIAMENT. 

The  English  constitution  having  essentially  connected 
the  fate  of  the  men  to  whom  the  people  trust  their  power 
with  that  of  the  people  themselves,  really  seems,  by  that 
caution  alone,  to  have  procured  the  latter  a  complete 
security. 

However,  as  the  vicissitudes  of  human  affairs  may,  in 
process  of  time,  realize  events  which  at  first  had  appeared 
most  improbable,  it  might  happen  that  the  ministers  of  the 
executive  power,  notwithstanding  the  interest  they  them- 
selves have  in  the  preservation  of  public  liberty,  and  in 
spite  of  the  precautions  expressly  taken  to  prevent  the 
effect  of  their  influence,  should  at  length  employ  such 
efficacious  means  of  corruption  as  might  bring  about  a 
surrender  of  some  of  the  laws  upon  which  this  public 
liberty  is  founded.  And  though  we  should  suppose  that 
such  a  danger  would  really  be  chimerical,  it  might  at  last 
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happen,  that,  conniving  at  a  vicious  administration,  and 
being  over  liberal  of  the  produce  of  general  labour,  the 
representatives  of  the  people  might  make  them  suffer 
many  of  the  evils  which  attend  worse  forms  of  government. 

Lastly,  as  their  duty  does  not  consist  only  in  preserving 
their  constituents  against  the  calamities  of  an  arbitrary 
government,  but  moreover  in  procuring  them  the  best  admi- 
nistration possible,  it  might  happen  that  they  would  manifest, 
in  this  respect,  an  indifference  which  would,  in  its  conse- 
quences, amount  to  a  real  calamity. 

It  was,  therefore,  necessary  that  the  constitution  should 
furnish  a  remedy  for  all  the  above  cases :  now,  it  is  in 
the  right  of  electing  members  of  parliament,  that  this 
remedy  lies.* 

When  the  time  is  come  at  which  the  commission  given 
by  the  people  to  their  delegates  expires,  they  again  assem- 
ble in  their  several  towns  or  counties.  On  these  occasions 
they  have  it  in  their  power  to  elect  again  those  of  their 
representatives  whose  former  conduct  they  approve,  and  to 
reject  those  who  have  contributed  to  give  rise  to  their 
complaints  :  a  simple  remedy  this,  and  which,  only  requiring, 
in  its  application,  a  knowledge  of  matters  of  fact,  is  entirely 
within  the  reach  of  the  abilities  of  the  people ;  but  a  remedy, 
at  the  same  time,  which  is  the  most  effectual  that  could  be 
applied  ;  for,  as  the  evils  complained  of  arise  merely  from 
the  peculiar  dispositions  of  a  certain  number  of  individuals, 
to  set  aside  those  individuals  is  to  pluck  up  the  evil  by  the 
roots. 

But  I  perceive,  that,  in  order  to  make  the  reader  sensible 
of  the  advantages  that  may  accrue  so  the  people  of 
England  from  their  right  of  election,  there  is  another  of 
their  rights,  of  which  it  is  absolutely  necessary  that  I  should 
first  give  an  account. 

*  This  remark  will  be  perfectly  just  when  the  people  shall  be  more 
fairly  represented  in  Parliament.— JEtf. 
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CHAPTER  XII. 

THE  SUBJECT  CONTINUED. — LIBERTY  OE  THE  PEESS. 

As  the  evils  that  may  be  complained  of  in  a  state  do  not 
always  arise  merely  from  the  defect  of  the  laws,  but  also 
from  the  non-execution  of  them, — and  this  non-execution  of 
such  a  kind,  that  it  is  often  impossible  to  subject  it  to  any 
express  punishment,  or  even  to  ascertain  it  by  any  previous 
definition, — men,  in  several  states,  have  been  led  to  seek  for 
an  expedient  that  might  supply  the  unavoidable  deficiency 
of  legislative  provisions,  and  begin  to  operate,  as  it  were, 
from  the  point  at  which  the  latter  begun  to  fail.  I  mean 
here  to  speak  of  the  censorial  power, — a  power  which  may 
produce  excellent  effects,  but  the  exercise  of  which  (contrary 
to  that  of  the  legislative  power)  must  be  left  to  the  people 
themselves. 

As  the  proposed  end  of  legislation  is  not,  according  to 
what  has  been  above  observed,  to  have  the  particular  inten- 
tions of  individuals,  upon  every  case,  known  and  complied 
with,  but  solely  to  have  what  is  most  conducive  to  the 
public  good,  on  the  occasions  that  arise,  found  out  and 
established,  it  is  not  an  essential  requisite  in  legislative 
operations  that  every  individual  should  be  called  upon  to 
deliver  his  opinion  :  and  since  this  expedient,  which  at  first 
sight  appears  so  natural,  of  seeking  out  by  the  advice  of 
all  that  which  concerns  all,  is  found  liable,  when  carried  into 
practice,  to  the  greatest  inconveniences,  we  must  not 
hesitate  to  lay  it  aside  entirely.  But  as  it  is  the  opinion  of 
individuals  alone  which  constitutes  the  check  of  a  censorial 
power,  this  power  cannot  produce  its  intended  effect  any 
farther  than  this  public  opinion  is  made  known  and  declared : 
the  sentiments  of  the  people  are  the  only  thing  in  question 
here  :  it  is  therefore  necessary  that  the  people  should  speak 
for  themselves,  and  manifest  those  sentiments.  A  parti- 
cular court  of  censure  would  essentially  frustrate  its  in- 
tended purpose  :  it  is  attended,  besides,  with  very  great 
inconveniences. 
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As  the  use  of  such  a  court  is  to  determine  upon  those 
cases  which  lie  out  of  the  reach  of  the  laws,  it  cannot  be 
tied  down  to  any  precise  regulations.  As  a  farther  conse- 
quence of  the  arbitrary  nature  of  its  functions,  it  cannot 
even  be  subjected  to  any  constitutional  check  ;  and  it  con- 
tinually presents  to  the  eye  the  view  of  a  power  entirely 
arbitrary,  and  which  in  its  different  exertions  may  affect,  in 
the  most  cruel  manner,  the  peace  and  happiness  of  indi- 
viduals. It  is  attended,  besides,  with  this  very  pernicious 
consequence,  that,  by  dictating  to  the  people  their  judgments 
of  men  or  measures,  it  takes  from  them  that  freedom  of 
thinking  which  is  the  noblest  privilege  as  well  as  the 
firmest  support  of  liberty.* 

We  may  therefore  look  upon  it  as  a  farther  proof  of  the 
soundness  of  the  principles  on  which  the  English  constitu- 
tion is  founded,  that  it  has  allotted  to  the  people  themselves 
the  province  of  openly  canvassing  and  arraigning  the  con- 
duct of  those  who  are  invested  with  any  branch  of  public 
authority ;  and  that  it  has  thus  delivered  into  the  hands  of 
the  people  at  large  the  exercise  of  the  censorial  power. 
Every  subject  in  England  has  not  only  a  right  to  present 
petitions  to  the  king,  or  to  the  houses  of  parliament,  but  he 
has  a  right  also  to  lay  his  complaints  and  observations  before 
the  public,  by  means  of  an  open  press  :  a  formidable  right 
this,  to  those  who  rule  mankind ;  and  which,  continually  dis- 
pelling the  cloud  of  majesty  by  which  they  are  surrounded, 


*  Montesquieu  and  Rousseau,  and  indeed  all  the  writers  on  this 
subject  I  have  met  with,  bestow  vast  encomiums  on  the  censorial 
tribunal  that  had  been  instituted  at  Rome :  they  have  not  been  aware 
that  this  power  of  censure,  lodged  in  the  hands  of  pecidiar  magistrates, 
with  other  discretionary  powers  annexed  to  it,  was  no  other  than 
a  piece  of  state-craft,  like  those  described  in  the  preceding  chapters,  and 
had  been  contrived  by  the  senate  as  an  additional  mean  of  securing  its 
authority.  Sir  Thomas  More  has  also  adopted  similar  opinions  on  the 
subject ;  and  he  is  so  far  from  allowing  the  people  to  canvass  the 
actions  of  their  rulers,  that,  in  his  system  of  policy,  which  he  calls  An 
Account  of  Utopia  (the  happy  region,  «u  and  towos),  he  makes  it  death 
for  individuals  to  talk  about  the  conduct  of  government. 

I  feel  a  kind  of  pleasure,  I  must  confess,  to  observe  on  this  occasion, 
that  though  I  have  been  called  by  some  an  advocate  for  power,  1  have 
carried  my  ideas  of  liberty  farther  than  many  writers  who  have  men- 
tioned that  word  with  much  enthusiasm. 
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brings  them  to  a  level  with  the  rest  of  the  people,  and  strikes 
at  the  very  being -of  their  authority. 

And  indeed  this  privilege  is  that  which  has  been  obtained 
by  the  English  nation  with  the  greatest  difficulty,  and  latest 
in  point  of  time,  at  the  expense  of  the  executive  power. 
Freedom  was  in  every  other  respect  already  established,  when 
the  English  were  still,  with  regard  to  the  public  expression 
of  their  sentiments,  under  restraints  that  may  be  called 
despotic.  History  abounds  with  instances  of  the  severity 
of  the  Court  of  Star-chamber,  against  those  who  presumed 
to  write  on  political  subjects.  It  had  fixed  the  number  of 
printers  and  printing-presses,  and  appointed  a  licenser, 
without  whose  approbation  no  book  could  be  published, 
Besides,  as  this  tribunal  decided  matters  by  its  own  single 
authority,  without  the  intervention  of  a  jury,  it  was  always 
ready  to  find  those  persons  guilty  whom  the  court  was 
pleased  to  look  upon  as  such  :  nor  was  it  indeed  without 
ground,  that  the  Chief- Justice  Coke,  whose  notions  of  liberty 
were  somewhat  tainted  with  the  prejudices  of  the  times  in 
which  he  lived,  concluded  the  eulogiums  he  bestowed  on 
this  court,  with  saying,  that,  "  the  right  institution  and 
orders  thereof  being  observed,  it  doth  keep  all  England  in 
quiet." 

After  the  Court  of  Star-chamber  had  been  abolished,  the 
Long  Parliament,  whose  conduct  and  assumed  power  were 
little  better  qualified  to  bear  a  scrutiny,  revived  the  regu- 
lations against  the  freedom  of  the  press.  Charles  the 
Second,  and  after  him  James  the  Second,  procured  farther 
renewals  of  them.  These  latter  acts  having  expired  in  the 
year  1692,  were  at  this  era,  although  posterior  to  the 
Revolution,  continued  for  two  years  longer ;  so  that  it  was 
not  till  the  year  1694,  that,  in  consequence  of  the  Parlia- 
ment's refusal  to  prolong  the  prohibitions,  the  freedom  of 
the  press  (a  privilege  which  the  executive  power  could  not, 
it  seems,  prevail  upon  itself  to  yield  up  to  the  people)  was 
finally  established. 

In  what,  then,  does  this  liberty  of  the  press  precisely 
consist  ?  Is  it  a  liberty  left  to  every  one  to  publish  any 
thing  that  comes  into  his  head  ? — to  calumniate,  to  blacken, 
whomsoever  he  pleases  ?  No  ;  the  same  laws  that  protect 
the  person  and  the  property  of  the  individual,  do  also  pro- 
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tect  his  reputation ;  and  they  decree  against  libels,  when 
really  so,  punishments  of  much  the  same  kind  as  are 
established  in  other  countries.*     But,  on  the  other  hand, 

*  There  is  nothing  more  remarkable  in  the  history  of  the  British 
Constitution  than  the  liberty  which  has  been  acquired  by  the  press ; 
and  although  this  freedom  has  been  sometimes  carried  to  a  licentious 
and  pernicious  extent,  yet  it  would  be  difficult  to  dispute  the  soundness 
of  the  admonition  given  by  Junius :—" Let  it  be  impressed  on  your 
minds,  let  it  be  instilled  into  your  children,  that  the  liberty  of  the  press 
is  the  palladium  of  all  the  civil,  political,  and  religious  rights  of  an  Eng- 
lishman." It  is  also  a  remarkable  fact,  that  the  liberty  of  the  press  does 
not  exist  in  any  country  except  in  those  in  which  the  inhabitants  speak, 
write,  and  legislate  in  the  English  language.  In  regard  to  all  political 
questions,  in  the  British  empire  and  the  United  States  of  America,  there 
is  no  restraint  whatever  in  printing  and  publishing  either  tmth  or  false- 
hood ;  and  as  far  back  as  the  time  of  the  Commonwealth,  an  English 
jury  could  not  be  found  to  give  a  verdict  of  guilty  against  John  Lilburne. 
It  is  true  that,  since  that  period,  frequent  imprisonments,  and  the 
punishment  of  the  pillory,  have  been  inflicted  for  political  writings. 
Daniel  De  Foe  was  placed  in  the  pillory,  and  had  his  ears  cut  off,  for 
writing  articles  which  would  now  be  considered  neither  extravagant  nor 
libellous.  It  is  also  true,  that  during  the  Walpole  administration,  and 
until  Fox's  Act  of  32  George  III.  c.  60,  the  judges  were  always  unwill- 
ing to  allow  the  benefit  of  a  verdict  of  guilty  of  printing  and  publishing 
only,  in  cases  of  libel, — a  spirit  which  they  unquestionably  exemplified 
in  the  remarkable  case  of  the  Dean  of  St.  Asaph.  In  regard  to  libel, 
printed  scandal,  i.  e.  printed  and  published  defamation  of  individual 
character,  whether  tending  either  to  blacken  the  memory  of  one  who  is 
dead  or  the  reputation  of  one  who  is  living,  is  considered  a  far  more 
serious  offence  than  spoken  scandal ;  and  if  a  libel  is  found  in  a  person's 
handwriting,  he  mav  be  found  guilty  if  he  is  not  able  to  prove  that  he 
has  not  published  it.  Thus,  while  the  utmost  political  freedom  of 
printing  and  publishing  is  allowed,  the  character  of  individuals  is  fully 
guarded  by  the  law  of  libel.  A  charge  of  libel  may  be  prosecuted  either 
by  indictment,  criminal  information,  or  by  an  ordinary  action.  Until 
the  Act  6  and  7  Victoria,  c.  96,  in  a  criminal  prosecution  it  was  im- 
material whether  the  libel  were  true  or  false,  as  in  either  case  it  tended 
to  a  breach  of  the  peace;  and  therefore  it  was  the  provocation  and  not 
the  falsehood  which  fell  to  be  punished.  Under  the  Act  6  and  7  Vic- 
toria, c.  96,  stated  in  the  preamble  to  be  for  the  better  protection  of 
private  character,  and  for  the  more  effectual  securing  the  liberty  of  the 
press  and  preventing  abuses,  and  for  the  exercising  of  the  said  liberty, 
the  defendant,  in  an  action  for  defamation,  is  permitted  to  give  evidence 
in  mitigation  of  the  damages,  whether  he  had  made  or  offered  an  apology 
for  such  defamation.  And  in  any  action  for  a  libel  contained  in  a  news- 
paper or  periodical,  it  is  competent  for  the  defendant  to  plead  that  it 
was  inserted  without  actual  malice,  and  from  gross  negligence ;  and  if 
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they  do  not  allow,  as  in  other  states,  that  a  man  should  be 
deemed  guilty  of  a  crime  for  merely  publishing  something 
in  print ;  and  they  appoint  a  punishment  only  against  him 
who  has  printed  things  that  are  in  their  nature  criminal, 
and  who  is  declared  guilty  of  so  doing  by  twelve  of  his 
equals,  appointed  to  determine  upon  his  case,  with  the  pre- 
cautions we  have  before  described. 

The  liberty  of  the  press,  as  established  in  England,  con- 
sists therefore  (to  define  it  more  precisely)  in  this,— that 
neither  the  courts  of  justice,  nor  any  other  judges  whatever, 
are  authorized  to  take  notice  of  writings  intended  for 
the  press,  but  are  confined  to  those  which  are  actually 
printed,  and  must,  in  these  cases,  proceed  by  the  trial  by  jury. 

It  is  even  this  latter  circumstance  which  more  particularly 
constitutes  the  freedom  of  the  press.  If  the  magistrates, 
though  confined  in  their  proceedings  to  cases  of  criminal 
publications,  were  to  be  the  sole  judges  of  the  criminal 
nature  of  the  things  published,  it  might  easily  happen  that, 
with  regard  to  a  point  which,  like  this,  so  highly  excites  the 
jealousy  of  the  governing  powers,  they  would  exert  them- 
selves with  so  much  spirit  and  perseverance,  that  they  might, 
at  length,  succeed  in  completely  striking  off  all  the  heads 
of  the  hydra. 

he  inserted  in  such  newspaper  or  periodical  a  full  apology  for  the  said 
libel,  &c.  And  if  any  person  threatens  directly  or  indirectly  to  publish 
a  libel,  or  proposes  to  abstain  from  publishing  a  libel  upon  any  other 
person,  or  oners  to  prevent  the  printing  or  publishing  of  any  matter, 
with  the  view  of  extorting  money  or  other  valuables,  or  with  intent  to 
procure  any  person  an  appointment  or  office  of  profit  or  trust,  such 
offender  may,  upon  conviction,  be  sentenced  to  a  term  not  exceeding 
three  years.  And  if  any  person  shall  maliciously  publish  a  defamatory 
libel,  knowing  the  same  to  be  false,  he  is  liable  to  imprisonment  for  two 
years,  and  such  fine  as  the  Court  shall  award,  and  on  conviction  he  shajl 
be  liable  to  such  fine  or  imprisonment  as  the  Court  shall  award  ;  but  the 
imprisonment,  in  case  of  fine,  is  not  to  exceed  one  year.  And,  upon  trial, 
the  truth  of  the  matters  charged  shall  be  inquired  into,  but  not  in  the 
view  of  a  defence,  unless  it  should  be  a  public  benefit  that  the  matters 
charged  should  be  published.  This  Act  lias  been  extended  to  Ireland  by 
the  8th  and  9th  Victoria,  e.  35  ;  but  it  does  not  extend  to  Scotland.  So 
jealously  has  the  law  of  libel  been  framed  with  regard  to  private  cha- 
racter, that  M.  Peltier,  who  was  prosecuted  at  the  suit  of  the  French 
Ambassador  for  a  libel  upon  Napoleon  Buonaparte,  was  found  guilty 
and  fined,  notwithstanding  one  of  the  most  able  defences  ever  pro- 
nounced, by  his  counsel  the  late  Sir  James  Mackintosh. — Ed. 
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But  whether  the  authority  of  the  judges  he  exerted  at 
the  motion  of  a  private  individual,  or  whether  it  be  at  the 
instance  of  the  government  itself,  their  sole  office  is  to 
declare  the  punishment  established  by  the  law :  it  is  to  the 
jury  alone  that  it  belongs  to  determine  on  the  matter  of 
law,  as  well  as  on  the  matter  of  fact ;  that  is,  to  determine, 
not  only  whether  the  writing  which  is  the  subject  of  the 
charge  has  really  been  composed  by  the  man  charged  with 
having  done  it,  and  whether  it  be  really  meant  of  the  person 
named  in  the  indictment, — but  also  whether  its  contents  are 
criminal. 

And  though  the  law  in  England  does  not  allow  a  man, 
prosecuted  for  having  published  a  libel,  to  offer  to  support 
by  evidence  the  truth  of  the  facts  contained  in  it*  (a  mode 
of  proceeding  which  would  be  attended  with  very  mischievous 
consequences,  and  is  every  where  prohibited),  yet,  as  the 
indictment  is  to  express  that  the  facts  axe  false,  malicious,  &c. 
and  the  jury,  at  the  same  time,  are  sole  masters  of  their 
verdict, — that  is,  may  ground  it  upon  what  considerations 
they  please, — it  is  very  probable  that  they  would  acquit  the 
accused  party,  if  the  fact,  asserted  in  the  writing  before  them, 
were  matter  of  undoubted  truth,  and  of  a  general  evil  ten- 
dency.    They,  at  least,  would  certainly  have  it  in  their  power. 

And  it  is  still  more  likely  that  this  would  be  the  case,  if 
the  conduct  of  the  government  itself  was  arraigned  ;  because, 
besides  this  conviction,  which  we  suppose  in  the  jury,  of  the 
certainty  of  the  facts,  they  would  also  be  influenced  by  their 
sense  of  a  principle  generally  admitted  in  England,  and 
which,  in  a  late  celebrated  cause,  was  strongly  insisted  upon, 
viz.  That  "  though  to  speak  ill  of  individuals  deserved  repre- 
hension, yet  the  public  acts  of  government  ought  to  lie 
open  to  public  examination,  and  that  it  was  a  service  done 
to  the  state  to  canvass  them  freely."f 

And  indeed  this  extreme  security  with  which  every  man 
in  England  is  enabled  to  communicate  his  sentiments  to  the 

*  In  actions  for  damages  between  individuals,  the  case,  if  I  mistake 
not,  is  different,  and  the  defendant  is  allowed  to  produce  evidence  of  the 
facts  asserted  by  him. 

t  See  Serjeant  Glynn's  speech  for  Woodfall  in  the  prosecution 
against  the  latter,  by  the  Attorney-General,  for  publishing  Junius's 
Letter  to  the  King. 
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public,  and  the  general  concern  which  matters  relative  to 
the  government  are  always  sure  to  create,  have  wonderfully 
multiplied  all  kinds  of  public  papers.  Besides  those  which, 
being  published  at  the  end  of  every  year,  month,  or  week, 
present  to  the  reader  a  recapitulation  of  every  thing  inte- 
resting that  may  have  been  done  or  said  during  their 
respective  periods,  there  are  several  others,  which,  making 
their  appearance  every  day,  or  every  other  day,  communi- 
cate to  the  public  the  several  measures  taken  by  the  govern- 
ment, as  well  as  the  different  causes  of  any  importance, 
whether  civil  or  criminal,  that  occur  in  the  courts  of  justice, 
and  sketches  from  the  speeches  either  of  the  advocates,  or  the 
judges,  concerned  in  the  management  and  decision  of  them. 
During  the  time  the  Parliament  continues  sitting,  the  votes 
or  resolutions  of  the  House  of  Commons  are  daily  published 
by  authority;  and  the  most  interesting  speeches  in  both 
houses  are  taken  down  in  short-hand,*  and  communicated  to 
the  public  in  print. 

Lastly,  the  private  anecdotes  in  the  metropolis  and  the 
country  concur  also  towards  filling  the  collection ;  and  as 
the  several  public  papers  circulate,  or  are  transcribed  into 
others,  in  the  different  country  towns,  and  even  find  their 
way  into  the  villages,  where  every  man,  down  to  the 
labourer,  peruses  them  with  a  sort  of  eagerness,  every  indi- 
vidual thus  becomes  acquainted  with  the  state  of  the  nation, 
from  one  end  to  the  other ;  and  by  these  means  the  general 
intercourse  is  such,  that  the  three  kingdoms  seem  as  if  they 
were  one  single  town.f 

And  it  is  this  public  notoriety  of  all  things  that  consti- 
tutes the  supplemental  power,  or  check,  which,  we  have 
above  said,  is  so  useful  to  remedy  the  unavoidable  insuffi- 

*  Reporting,  printing,  and  publishing  the  debates  of  Parliament,  is 
contrary  to  the  express  privileges  of  either  House  ;  but  permission  to 
do  it  is  tacitly,  and  in  practice  openly,  given. — Ed. 

t  We  fear  that  De  Lolme  must  have  been  ignorant  of  the  vil- 
lages and  country  towns  of  England,  when  he  wrote  this  passage.  One 
would  suppose  from  it  that  every  labourer  and  clown  in  England  could 
read  and  understand  the  public  papers  and  their  political  articles.  Be- 
sides, at  that  time  the  communications  by  post  were  very  imperfect. 
Generally  speaking,  we  doubt  whether,  even  at  the  present  time,  the 
rural  inhabitants  of  England  are  sufficiently  educated  to  be  able  to  read 
the  public  newspapers. — Ed. 
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ciency  of  the  laws,  and  keep  within  their  respective  bounds 
all  those  persons  who  enjoy  any  share  of  public  authority. 

As  they  are  thereby  made  sensible  that  all  their  actions 
are  exposed  to  public  view,  they  dare  not  venture  upon  those 
acts  of  partiality,  those  secret  connivances  at  the  iniquities 
of  particular  persons,  or  those  vexatious  practices  which  the 
man  in  office  is  but  too  apt  to  be  guilty  of,  when,  exercising 
his  office  at  a  distance  from  the  public  eye,  and  as  it  were  in 
a  corner,  he  is  satisfied,  that  provided  he  be  cautious,  he  may 
dispense  with  being  just.  Whatever  may  be  the  kind  of 
abuse  in  which  persons  in  power  may,  in  such  a  state  of 
things,  be  tempted  to  indulge  themselves,  they  are  con- 
vinced that  their  irregularities  will  be  immediately  divulged. 
The  juryman,  for  example,  knows  that  his  verdict — the 
judge,  that  his  direction  to  the  jury — will  presently  be  laid 
before  the  public :  and  there  is  no  man  in  office,  but  who 
thus  finds  himself  compelled,  in  almost  every  instance,  to 
choose  between  his  duty,  and  the  surrender  of  all  his  former 
reputation. 

It  will,  I  am  aware,  be  thought  that  I  speak  in  too  high 
terms  of  the  effects  produced  bv  the  public  newspapers.  I 
indeed  confess  that  all  the  pieces  contained  in  them  are  not 
patterns  of  good  reasoning,  or  of  the  truest  Attic  wit ;  but, 
on  the  other  hand,  it  scarcely  ever  happens  that  a  subject  in 
which  the  laws,  or  in  general  the  public  welfare,  are  really 
concerned,  fails  to  call  forth  some  able  writer,  who,  under 
some  form  or  other,  communicates  to  the  public  his  obser- 
vations and  complaints.  I  shall  add  here,  that,  though  an 
upright  man,  labouring  for  a  while  under  a  strong  popular 
prejudice,  may,  supported  by  the  consciousness  of  his  inno- 
cence, endure  with  patience  the  severest  imputations ;  the 
guilty  man,  hearing  nothing  in  the  reproaches  of  the  public 
but  what  he  knows  to  be  true,  and  already  upbraids  himself 
with,  is  very  far  from  enjoying  any  such  comfort ;  and  that, 
when  a  man's  own  conscience  takes  part  against  him,  the 
most  despicable  weapon  is  sufficient  to  wound  him  to  the 
quick.* 

*  I  shall  take  this  occasion  to  observe,  that  the  liberty  of  the  press 
is  so  far  from  being  injurious  to  the  reputation  of  individuals  (as  i»ome 
persons  hare  complained),  that  it  is,  on  the  contrary,  its  Barest  guard. 
When  there  exist  no  means  of  communication  with  the  public,  every 
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Even  those  persons  whose  greatness  seems  most  to 
set  them  above  the  reach  of  public  censure,  are  not  those 
who  least  feel  its  effects.  They  have  need  of  the  suffrages 
of  that  vulgar  whom  they  affect  to  despise,  and  who  are, 
after  all,  the  dispensers  of  that  glory  which  is  the  real 
object  of  their  ambitious  cares.  Though  all  have  not  so 
much  sincerity  as  Alexander,  they  have  equal  reason  to 
exclaim, —  O  people  !  what  toils  do  we  not  undergo,  in  order 
to  gain  your  applause  ! 

I  confess  that  in  a  state  where  the  people  dare  not  speak 
their  sentiments  but  with  a  view  to  please  the  ears  of  their 
rulers,  it  is  possible  that  either  the  prince,  or  those  to  whom 
he  has  trusted  his  authority,  may  sometimes  mistake  the 
nature  of  the  public  sentiments  ;  or  that,  for  want  of  that 
affection  of  which  they  are  denied  all  possible  marks,  they 
may  rest  contented  with  in-spiring  terror,  and  make  themselves 
amends  in  beholding  the  overawed  multitudes  smother  their 
complaints. 

But  when  the  law  gives  a  full  scope  to  the  people  for  the 
expression  of  their  sentiments,  those  who  govern  cannot 
conceal  from  themselves  the  disagreeable  truths  which 
resound  from  all  sides.*  They  are  obliged  to  put  up  even 
with  ridicule  ;  and  the  coarsest  jests  are  not  always  those 
which  give  them  the  least  uneasiness.  Like  the  lion  in  the 
fable,  they  must  bear  the  blows  of  those  enemies  whom 
they  despise  the  most ;  and  they  are,  at  length,  stopped 
short  in  their  career,  and  compelled  to  give  up  those  unjust 
pursuits  which,  they  find,  draw  upon  them,  instead  of 
that    admiration    which    is    the    proposed    end    and     re- 

one  is  exposed,  without  defence,  to  the  secret  shafts  of  malignity  and 
envy.  The  man  in  office  loses  his  reputation,  the  merchant  his  credit, 
the  private  individual  his  character,  without  so  much  as  knowing  either 
who  are  his  enemies,  or  which  way  they  carry  on  their  attacks.  But 
when  there  exists  a  free  press,  an  innocent  man  immediately  brings  the 
matter  into  open  day,  and  crushes  his  adversaries  at  once,  by  a  public 
challenge  to  lay  before  the  public  the  grounds  of  their  several  impu- 
tations. 

*  Whatever  may  be  the  defects  of  the  British  press,  it  is  rare  indeed 
that  the  private  character  of  any  one  is  attacked,  although  political 
principles  and  conduct  are  never  spared.  The  journal  which  either  mali- 
ciously or  wickedly  attacks  private  character  and  reputation  generally 
suffers  more  than  the  party  attacked. — Ed. 
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ward   of   their    labours,    nothing    but    mortification    and 
disgust. 

In  short,  whoever  considers  what  it  is  that  constitutes  the 
moving  principle  of  what  we  call  great  affairs,  and  the  in- 
vincible sensibility  of  man  to  the  opinion  of  his  fellow- 
creatures,  will  not  hesitate  to  affirm,  that  if  it  were  possible 
for  the  liberty  of  the  press  to  exist  in  a  despotic  govern- 
ment, and  (what  is  not  less  difficult)  for  it  to  exist  without 
changing  the  constitution,  this  liberty  would  alone  form  a 
counterpoise  to  the  power  of  the  prince.  If,  for  example, 
in  an  empire  of  the  East,  a  place  could  be  found  which, 
rendered  respectable  by  the  ancient  religion  of  the  people, 
might  ensure  safety  to  those  who  should  bring  thither  their 
observations  of  any  kind,  and  from  this  sanctuary  printed 
papers  shoidd  issue,  which,  under  a  certain  seal,  might  be 
equally  respected,  and  which  in  their  daily  appearance  should 
examine  and  freely  discuss  the  conduct  of  the  cadis,  the 
pashas,  the  vizir,  the  divan,  and  the  sultan  himself, — that 
would  immediately  introduce  some  degree  of  liberty.* 


CHAPTEE  XIII. 

THE  SUBJECT  CONTINUED. 

Anotheb  effect,  and  a  very  considerable  one,  of  the  liberty 
of  the  press  is,  that  it  enables  the  people  effectually  to  exert 
those  means  which  the  constitution  has  bestowed  on  them, 
of  influencing  the  motions  of  the  government. 

It  has  been  observed  in  a  former  place  how  it  came  to  be 
a  matter  of  impossibility  for  any  large  number  of  men,  when 
obliged  to  act  in  a  body,  and  upon  the  spot,  to  take  any 
well-weighed  resolution.  But  this  inconvenience,  which  is 
the  inevitable  consequence  of  their  situation,  does  in  nowise 
argue  a  personal  inferiority  in  them,  with  respect  to  the  few 

*  The  liberty  of  the  press  has  never  existed,  and  never  will  exist, 
under  a  despotic  government ;  and  we  may  lay  down  as  a  principle  that 
wherever  the  liberty  of  the  press  is  restrained,  civil,  political,  and 
religious  liberty,  if  they  ever  existed,  are  also  subverted. — Ed. 
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who,  from  some  accidental  advantages,  are  enabled  to  in- 
fluence their  determinations.  It  is  not  fortune,  it  is  nature, 
that  has  made  the  essential  differences  between  men ;  and 
whatever  appellation  a  small  number  of  persons,  who  speak 
without  sufficient  reflection,  may  affix  to  the  general  body 
of  their  fellow-creatures,  the  whole  difference  between  the 
statesman,  and  many  a  man  from  among  what  they  call  the 
dregs  of  the  people,  often  lies  in  the  rough  outside  of  the 
latter, — a  disguise  which  may  fall  off  on  the  first  oppor- 
tunity :  and  more  than  once  has  it  happened,  that  from  the 
middle  of  a  multitude,  in  appearance  contemptible,  a  Viriatus 
has  been  suddenly  seen  to  rise,  or  a  Spartacus  to  burst 
forth.* 

Time,  and  a  more  favourable  situation,  are  therefore  the 
only  things  wanting  to  the  people ;  and  the  freedom  of  the 
press  affords  the  remedy  to  these  advantages.  Through  its 
assistance  every  individual  may,  at  his  leisure  and  in  retire- 
ment, inform  himself  of  every  thing  that  relates  to  the 
questions  on  which  he  is  to  take  a  resolution.  Through  its 
assistance,  a  whole  nation  as  it  were  holds  a  council,  and 
deliberates,  slowly  indeed  (for  a  nation  cannot  be  informed 
like  an  assembly  of  judges),  but  after  a  regular  manner,  and 
with  certainty.  Through  its  assistance,  all  matters  of  fact 
are  at  length  made  clear ;  and,  through  the  conflict  of  the 
different  answers  and  replies,  nothing  at  last  remains  but 
the  sound  part  of  the  arguments.f 

*  Viriatus  was  a  native  of  Lusitania  (Portugal),  who,  from  the 
station  of  a  peasant,  animated  his  countrymen  to  rise  in  arms  and 
fight  for  fourteen  years  against  the  Roman  invaders  of  his  native 
land;  and  for  fourteen  years  made  a  valiant  and  glorious  stand.  Unable 
to  subdue  him  in  the  field,  they  caused  his  death  by  treachery.  Spar- 
tacus was  a  gladiator,  who,  during  the  tyranny  of  Marius  and  Sylla, 
headed  a  formidable  insurrection  of  the  slaves,  and  formed  them  into 
a  disciplined  army.  He  fell  commanding  them  in  the  battle  in  which 
they  were  utterly  exterminated. —  Ed. 

t  This  right  of  publicly  discussing  political  subjects  is  alone  a  great 
advantage  to  a  people  who  enjoy  it ;  and  if  the  citizens  of  Geneva  pre- 
served their  liberty  better  than  the  people  were  able  to  do  in  the  other  com- 
monwealths of  Switzerland,  it  was,  I  think,  owing  to  the  extensive  right 
they  possessed  of  making  public  remonstrances  to  their  magistrates.  To 
these  remonstrances,  the  magistrates  (for  instance  the  Council  of  Twenty- 
Jive,  to  which  they  were  usually  made)  were  obliged  to  give  an  answer. 
If  this  answer  did  not  satisfy  the  remonstrating  citizens,  they  took  time, 
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Hence,  though  all  good  men  may  not  think  themselves 
obliged  to  concur  implicitly  in  the  tumultuary  resolutions  of 
a  people  whom  their  orators  take  pains  to  agitate,  yet,  on 
the  other  hand,  when  this  same  people,  left  to  itself,  perse- 
veres in  opinions  which  have  for  a  long  time  been  discussed 
in  public  writings,  and  from  which  (it  is  essential  to  add) 
all  errors  concerning  facts  have  been  removed,  such  perse- 
verance is  certainly  a  very  respectable  decision  ;  and  then  it 
is,  though  only  then,  that  we  may  with  safety  say, — "  the 
voice  of  the  people  is  the  voice  of  God." 

How,  therefore,  can  the  people  of  England  act,  when, 
having  formed  opinions  which  may  really  be  called  their 
own,  they  think  they  have  just  cause  to  complain  of  the 
administration  ?  It  is,  as  has  been  said  above,  by  means  of 
the  right  they  have  of  electing  their  representatives ;  and 
the  same  method  of  general  intercourse  that  has  informed 
them  with  regard  to  the  objects  of  their  complaints,  will 
likewise  enable  them  to  apply  the  remedy  to  them. 

Through  this  medium  they  are  acquainted  with  the  nature 
of  the  subjects  that  have  been  deliberated  upon  in  the 
assembly  of  their  representatives  ; — they  are  informed  by 
whom  the  different  motions  were  made, — by  whom  they 
were  supported ; — and  the  manner  in  which  the  suffrages 
are  delivered,  is  such,  that  they  always  can  know  the  names 
of  those  who  have  voted  constantly  for  the  advancement  of 
pernicious  measures.* 

And  the  people  not  only  know  the  particular  dispositions 
of  every  member  of  the  House  of  Commons,  but,  from  the 

perhaps  two  or  three  weeks,  to  make  a  reply  to  it,  which  must  also  be 
answered  ;  and  the  number  of  citizens  who  went  up  with  each  new 
remonstrance  increased,  according  as  they  were  thought  to  have  resison 
on  their  side.  Thus,  the  remonstrances  which  were  made  on  account 
of  the  sentence  against  Rousseau,  and  were  delivered  at  first  by  only 
forty  citizens,  were  afterwards  often  accompanied  by  about  nine  hun- 
dred. This  circumstance,  together  with  the  ceremony  with  which  those 
remonstrances  or  representations  were  delivered,  rendered  them  a  great 
check  on  the  conduct  of  the  magistrates  :  they  were  even  still  moro 
useful  to  the  citizens  of  Geneva  as  preventives  than  as  remedies  ; 
and  nothing  was  more  likely  to  deter  the  magistrates  from  taking 
a  step  of  any  kind  than  the  thought  that  it  might  give  rise  to  a  repre- 
sentation. 

*  This  remark  is  of  great  weight  at  the  present  time. — Ed. 
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general  notoriety  of  affairs,  have  also  a  knowledge  of  the 
political  sentiments  of  a  great  number  of  those  whom  their 
situation  in  life  renders  fit  to  fill  a  place  in  that  House. 
And  availing  themselves  of  the  several  vacancies  that 
happen,  and  still  more  of  the  opportunity  of  a  general  elec- 
tion, they  purify,  either  successively  or  at  once,  the  legisla- 
tive assembly  ;  and  thus,  without  any  commotion  or  danger 
to  the  state,  they  effect  a  material  reformation  in  the  views 
of  the  government. 

I  am  aware  that  some  persons  will  doubt  these  patriotic 
and  systematic  views,  which  I  am  here  attributing  to  the 
people  of  England,  and  will  object  to  me  the  disorders  that 
sometimes  happen  at  elections.  But  this  reproach,  which, 
by  the  way,  comes  with  little  propriety  from  writers  who 
would  have  the  people  transact  every  thing  in  their  own 
persons, — this  reproach,  I  say,  though  true  to  a  certain 
degree,  is  not,  however,  so  much  so,  as  it  is  thought  by  certain 
persons  who  have  taken  only  a  superficial  survey  of  tho 
state  of  things. 

Without  doubt,  in  a  constitution  in  which  all  important 
causes  of  uneasiness  are  so  effectually  prevented,  it  is  im- 
possible but  that  the  people  will  have  long  intervals  of 
inattention.  Being  then  suddenly  called,  from  this  state  of 
inactivity,  to  elect  representatives,  they  have  not  examined 
before-hand  the  merits  of  those  who  solicit  their  votes  ;  and 
the  latter  have  not  had,  amidst  the  general  tranquillity,  any 
opportunity  of  making  themselves  known  to  them. 

The  elector,  persuaded*  at  the  same  time  that  the  person 
whom  he  will  elect  will  be  equally  interested  with  himself 
in  the  support  of  public  liberty,  does  not  enter  into  laborious 
disquisitions,  and  from  which  he  sees  he  may  exempt  himself. 
Obliged,  however,  to  give  the  preference  to  somebody,  he 
forms  his  choice  on  motives  which  would  not  be  excusable, 
if  it  were  not  that  some  motives  are  necessary  to  make  a 
choice,  and  that  at  this  instant  he  is  not  influenced  by  any 
other  ;  and  indeed  it  must  be  confessed,  that  in  the  ordinary 
course  of  things,  and  with  electors  of  a  certain  rank  in  life, 
that  candidate  who  gives  the  best  entertainment  has  a  great 
chance  to  get  the  better  of  his  competitors. 

*  True,  if  the  elector  be  intelligent,  and  not  duped,  intimidated,  or 
corrupted.—  Ed, 
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But  if  the  measures  of  government,  and  the  reception  of 
these  measures  in  Parliament,  hy  means  of  a  too-complying 
House  of  Commons,  should  ever  he  such  as  to  spread  a 
serious  alarm  among  the  people,  the  same  causes  which  have 
concurred  to  establish  public  liberty,  would,  no  doubt, 
operate  again,  and  likewise  concur  in  its  support.  A  gene- 
ral combination  woidd  then  be  formed,  both  of  those  mem- 
bers of  Parliament  who  have  remained  true  to  the  public 
cause,  and  of  persons  of  every  order  among  the  people. 
Public  meetings,  in  such  circumstances,  would  be  appointed  ; 
general  subscriptions  would  be  entered  into  to  support  the 
expenses,  whatever  they  might  be,  of  such  a  necessary  oppo- 
sition ;  and  all  private  and  unworthy  purposes  being  sup- 
pressed by  the  sense  of  the  national  danger,  the  choice  of 
the  electors  would  then  be  wholly  determined  by  the  con- 
sideration of  the  public  spirit  of  the  candidates,  and  the 
tokens  given  by  them  of  such  spirit. 

Thus  were  those  parliaments  formed  which  suppressed 
arbitrary  taxes  and  imprisonments.  Thus  was  it  that,  under 
Charles  II.,  the  people,  when  recovered  from  that  enthusiasm 
of  affection  with  which  they  received  a  king  so  long  perse- 
cuted, at  last  returned  to  him  no  parliaments  but  such  as 
were  composed  of  a  majority  of  men  attached  to  public 
liberty.  Thus  it  was  that,  persevering  in  a  conduct  which 
the  circumstances  of  the  times  rendered  necessary,  the 
people  baffled  the  arts  of  the  government ;  and  Charles  dis- 
solved three  successive  parliaments,  without  any  other  effect 
than  that  of  having;  those  same  men  rechosen,  and  set  a^ain 
in  opposition  to  him,  of  whom  he  hoped  he  had  rid  himself 
for  ever. 

Nor  was  James  the  Second  happier  in  his  attempts  than 
Charles  had  been.  This  prince  soon  experienced  that  his 
Parliament  was  actuated  by  the  same  spirit  as  those  which 
had  opposed  the  designs  of  his  late  brother ;  and  having 
suffered  himself  to  be  led  into  measures  of  violence,  instead 
of  being  better  taught  by  the  discovery  he  made  of  the  real 
sentiments  of  the  people,  his  reign  was  terminated  by  that 
catastrophe  with  which  every  one  is  acquainted. 

Indeed,  if  we  combine  the  right  enjoyed  by  the  people  of 
England,  of  electing  their  representatives,  with  the  whole  of 
the  English  government,  we  shall  become  continually  more 
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and  more  sensible  of  the  excellent  effects  that  may  result 
from  that  right.  All  men  in  the  state  are,  as  has  been  before 
observed,  really  interested  in  the  support  of  public  liberty. 
Nothing  but  temporary  motives,  and  such  as  are  quite  pecu- 
liar to  themselves,  can  induce  the  members  of  any  House  of 
Commons  to  connive  at  measures  destructive  of  this  liberty. 
The  people,  therefore,  under  such  circumstances,  need  only 
change  these  members  in  order  effectually  to  reform  the 
conduct  of  that  House  ;  and  it  may  fairly  be  pronounced 
beforehand  that  a  House  of  Commons,  composed  of  a  new 
set  of  persons,  will,  from  this  bare  circumstance,  be  in  the 
interests  of  the  people. 

Hence,  though  the  complaints  of  the  people  do  not  always 
meet  with  a  speedy  and  immediate  redress  (a  celerity  which 
would  be  the  symptom  of  a  fatal  unsteadiness  in  the  con- 
stitution, and  would  sooner  or  later  bring  on  its  ruin)  ;  yet, 
when  we  attentively  consider  the  nature  and  the  resources 
of  this  constitution,  we  shall  not  think  it  too  bold  an  asser- 
tion to  say  that  it  is  impossible  but  that  complaints  in 
which  the  people  persevere  (that  is,  well-grounded  com- 
plaints) will  sooner  or  later  be  redressed. 


CHAPTEE  XIV. 

EIGHT  OF  RESISTANCE. 

But  all  those  privileges  of  the  people,  considered  in  them- 
selves, are  but  feeble  defences  against  the  real  strength  of 
those  who  govern.  All  those  provisions,  all  those  reci- 
procal rights,  necessarily  suppose  that  things  remain  in  their 
legal  and  settled  course  :  what  would  then  be  the  resource  of 
the  people,  if  ever  the  prince,  suddenly  freeing  himself  from 
all  restraint,  and  throwing  himself,  as  it  were,  out  of  the 
constitution,  should  no  longer  respect  either  the  person  or 
the  property  of  the  subject,  and  either  should  make  no 
account  of  his  conventions  with  the  Parliament,  or  attempt 
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to  force  it  implicitly  to  submit  to  his  -will  ? — It  would  be 
resistance.* 

."Without  enteriug  here  into  the  discussion  of  a  doctrine 
which  would  lead  us  to  inquire  into  the  first  principles  of 
civil  government,  consequently  engage  us  in  a  long  disqui- 
sition, and  with  regard  to  which,  besides,  persons  free  from 
prejudices  agree  pretty  much  in  their  opinions,  I  shall  only 
observe  here  (and  it  will  be  sufficient  for  my  purpose)  that 
the  question  has  been  decided  in  favour  of  this  doctrine  by 
the  laws  of  England,  and  that  resistance  is  looked  upon  by 
them  as  the  ultimate  and  lawful  resource  against  the  vio- 
lences of  power. 

It  was  resistance  that  gave  birth  to  the  Great  Charter, 
that  lasting  foundation  of  English  liberty,  and  the  excesses 
of  a  power  established  by  force  were  also  restrained  by 
force. f  It  has  been  by  the  same  means  that,  at  different 
times,  the  people  have  procured  the  confirmation  of  the 
same  charter.     Lastly,  it  has  also  been  the  resistance  to  a 

*  It  is  to  resistance  to  tyranm  and  injustice  that  we  owe  the  preser- 
vation of  our  common  laws,  and  all  the  statutes  which  secure  our  civil, 
political,  and  religious  liberties.  Those  rights  can  never  be  termed 
concessions  from  the  Crown  ;  they  were  mere  acts  by  which  the  sove- 
reign entered  into  new  contracts,  and  by  which  he  bound  himself  not  to 
invade  the  natural  and  legal  liberties  of  his  subjects.  It  was  by  resist- 
ance that  King  John  was  compelled  to  sign  Magna  Charta  ;  and  it  was 
by  resistance  that  subsequent  king3  were  not  only  obliged  to  confirm 
that  charter,  but  to  enter  into  fresh  contracts  binding  them  not  to  exer- 
cise tyrannical  assumptions.  It  was  resistance  that  gave  us  the  Petition 
of  Right,  the  Habeas  Corpus  Act,  the  Bill  of  Eights,  the  Reform  Act  (a), 
and  Free  Trade.  But  when  laws  are  constitutionally  passed,  no  people 
are  so  remarkable  as  the  subjects  of  Great  Britain  for  implicitly  obey- 
ing those  laws.  By  resistance  we  do  not  mean  direct  opposition  to  the 
laws,  but  the  moral  weight  of  public  opinion,  as  expresst  d  out  of  doors 
and  in  Parliament,  against  bad  and  pernicious  laws,  or  the  measures  of 
an  unjust  ministry,  or  against  the  Crown  itself  if  it  should  attempt  an 
undue  or  severe  exercise  of  prerogative. — Ed. 

t  Lord  Lyttelton  says,  extremely  well,  in  his  Persian  Letters, — "  If 
the  privileges  of  the  people  of  England  be  concessions  from  the  Crown, 
is  not  the  power  of  the  Crown  itself  a  concession  from  the  people  ?" 
It  might  be  said  with  equal  truth,  and  somewhat  more  in  point  to  the 
subject  of  this  chapter, — If  the  privileges  of  the  people  be  an  encroach- 
ment on  the  power  of  kings,  the  power  itself  of  kings  was  at  first  an 
encroachment  (no  matter  whether  effected  by  surprise)  on  the  natural 
liberty  of  the  people. 

(a)  See  Sujjplementary  Illustration*,  No.  11. 
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king  who  made  no  account  of  hia  own  engagements  that 
has,  in  the  issue,  placed  on  the  throne  the  family  which  is 
now  in  possession  of  it.* 

This  is  not  all  :  this  resource,  which  till  then  had  only 
heen  an  act  of  force  opposed  to  other  acts  of  force,  was,  at 
that  sera,  expressly  recognised  by  the  law  itself.  The  Lords 
and  Commons,  solemnly  assembled,  declared  that  "  King 
James  the  Second,  having  endeavoured  to  subvert  the  con- 
stitution of  the  kingdom,  by  breaking  the  orginal  contract 
between  king  and  people,  and  having  violated  the  funda- 
mental laws,  and  withdrawn  himself,  had  abdicated  the 
government,  and  that  the  throne  was  thereby  vacant."f 

And  lest  those  principles,  to  which  the  revolution  thus 
gave  a  sanction,  should,  in  process  of  time,  become  mere 
arcana  of  state,  exclusively  appropriated,  and  only  known 
to  a  certain  class  of  subjects,  the  same  act,  we  have  just 
mentioned,  expressly  ensured  to  individuals  the  right  of 
publicly  preferring  complaints  against  the  abuses  of  govern- 
ment, and,  moreover,  of  being  provided  with  arms  for  their 
own  defence.  Judge  Blaekstone  expresses  himself  in  the 
following  terms,  in  his  Commentaries  on  the  Laws  of  Eng- 
land : — "  To  vindicate  these  rights,  when  actually  violated 
or  attacked,  the  subjects  of  England  are  entitled,  in  the 
first  place,  to  the  regular  administration  and  free  course 
of  justice  in.  the  courts  of  law  ;  next,  to  the  right  of  peti- 
tioning the  King  and  Parliament  for  redress  of  grievances  ; 
and,  lastly,  to  the  right  of  having  and  using  arms  for  self- 
preservation  and  defence." 

Lastly,  this  right  of  opposing  violence,  in  whatever  shape, 
and  from  whatever  quarter  it  may  come,  is  so  generally 
acknowledged,  that  the  courts  of  law  have  sometimes 
grounded  their  judgments  upon  it.  I  shall  relate  on  this 
head  a  fact  which  is  somewhat  remarkable. 

A  constable,  being  out  of  his  precinct,  arrested  a  woman 
whose  name  was  Anne  Dekins ;  one  Tooly  took  her  part, 
and,  in  the  heat  of  the  fray,  killed  the  assistant  of  the  con- 
stable. 

Being  prosecuted  for  murder,  he  alleged,  in  his  defence, 

*  See  Note,  Chap.  XVII. 

t  The  Bill  of  Rights  has  since  given  a  new  sanction  to  all  these  prin- 
ciples. 
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that  the  illegality  of  the  imprisonment  was  a  sufficient  pro- 
vocation to  make  the  homicide  excusable,  and  entitle  him  to 
the  benefit  of  clergy.  The  jury,  having  settled  the  matter 
of  fact,  left  the  criminality  of  it  to  be  decided  by  the  judge, 
by  returning  a  special  verdict.  The  cause  was  adjourned  to 
the  Queen's  Bench,  and  thence  again  to  Serjeants'  Inn,  for 
the  opinion  of  the  twelve  judges.  Here  follows  the  opinion 
delivered  by  Chief  Justice  Holt,  in  giving  judgment : — 

"  If  one  be  imprisoned  upon  an  unlawful  authority,  it  is  a 
sufficient  provocation  to  all  people,  out  of  compassion,  much 
more  so  when  it  is  done  under  colour  of  justice ;  and  when  the 
liberty  of  the  subject  is  invaded,  it  is  a  provocation  to  all 
the  subjects  of  England.  A  man  ought  to  be  concerned  for 
Magna  Charta  and  the  laws ;  and  if  any  one  against  law 
imprison  a  man,  he  is  an  offender  against  Magna  Charta." 
After  some  debate,  occasioned  chiefly  by  Tooly's  appearing 
not  to  have  known  that  the  constable  was  out  of  his  precinct, 
seven  of  the  judges  were  of  opinion  that  the  prisoner  was 
guilty  of  manslaughter,  and  he  was  admitted  to  the  benefit 
of  clergy.* 

But  it  is  with  respect  to  this  right  of  an  ultimate  resist- 
ance that  the  advantage  of  a  free  press  appears  in  a  most 
conspicuous  light.  As  the  most  important  rights  of  the 
people,  without  the  prospect  of  a  resistance  which  overawes 
those  who  should  attempt  to  violate  them,  are  little  more 
than  mere  shadows,  so  this  right  of  resisting,  itself,  is  but  vain 
when  there  exist  no  means  of  effecting  a  general  union  be- 
tween the  different  parts  of  the  people. 

Private  individuals,  unknown  to  each  other,  are  forced  to 
bear  in  silence  injuries  in  which  they  do  not  see  other  people 
take  a  concern.  Left  to  their  own  individual  strength,  they 
tremble  before  the  formidable  and  ever  ready  power  of  those 
who  govern ;  and  as  the  latter  well  know  (and  are  even  apt 
to  over-rate)  the  advantages  of  their  own  situation,  they 
think  that  they  may  venture  upon  anything. 

But  when  they  see  that  all  their  actions  are  exposed  to 
public  view, — that,  in  consequence  of  the  celerity  with  which 
all  things  become  communicated,  the  whole  nation  forms, 

*  See  Keports  of  Cases  argued,  debated,  and  adjudged,  in  Banco 
Regina,  in  the  time  of  Queen  Anne. 
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as  it  were,  one  continued  irritable  body,  no  part  of  which 
can  be  touched  without  exciting  an  universal  tremor, — they 
become  sensible  that  the  cause  of  each  individual  is  really 
the  cause  of  all,  and  that  to  attack  the  lowest  among  the 
people  is  to  attack  the  whole  people. 

Here,  also,  we  must  remark  the  error  of  those  who,  as 
they  make  the  liberty  of  the  people  consist  in  their  power, 
so  make  their  power  consist  in  their  action. 

"When  the  people  are  often  called  to  act  in  their  own 
persons,  it  is  impossible  for  them  to  acquire  any  exact  know- 
ledge of  the  state  of  things.  The  event  of  one  day  effaces 
the  notions  which  they  had  begun  to  adopt  on  the  preceding 
day ;  and  amidst  the  continual  change  of  things,  no  settled 
principle,  and,  above  all,  no  plans  of  union,  have  time  to  be 
established  among  them.  Tou  wish  to  have  the  people  love 
and  defend  their  laws  and  liberty, — leave  them,  therefore,  the 
necessary  time  to  know  what  laws  and  liberty  are,  and 
to  agree  in  their  opinion  concerning  them.  You  wish  an 
union,  a  coalition,  which  cannot  be  obtained  but  by  a  slow 
and  peaceable  process, — forbear,  therefore,  continually  to 
shake  the  vessel. 

Nay,  farther,  it  is  a  contradiction  that  the  people  should 
act,  and  at  the  same  time  retain  any  legal  power.  Have 
they,  for  instance,  been  forced  by  the  weight  of  public 
oppression  to  throw  off  the  restraints  of  the  law,  from  which 
they  no  longer  received  protection  ? — They  presently  find 
themselves  suddenly  become  subject  to  the  command  of  a 
few  leaders,  who  are  the  more  absolute  in  proportion  as  the 
nature  of  their  power  is  less  clearly  'ascertained ;  nay, 
perhaps  they  must  even  submit  to  the  toils  of  war,  and  to 
military  discipline. 

If  it  be  in  the  common  and  legal  course  of  things  that 
the  people  are  called  to  move,  each  individual  is  obliged,  for 
the  success  of  the  measures  in  which  he  is  then  made  to 
take  a  concern,  to  join  himself  to  some  party  ;  nor  can  this 
party  be  without  a  head.  The  citizens  thus  grow  divided 
among  themselves,  and  contract  the  pernicious  habit  of  sub- 
mitting to  leaders.  They  are,  at  length,  no  more  than  the 
clients  of  a  certain  number  of  patrons ;  and  the  latter,  soon 
becoming  able  to  command  the  arms  of  the  citizens  in  the 
same  manner  as  they  at  first  governed  their  votes,  make 
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little  account  of  a  people,  with  one  part  of  which  they  know 
how  to  curb  the  other. 

But  when  the  moving  springs  of  government  are  placed 
entirely  out  of  the  body  of  the  people,  their  action  is  thereby 
disengaged  from  all  that  could  render  it  complicated,  or 
hide  it  from  the  eye.  As  the  people  thenceforward  consider 
things  speculatively,  and  are,  if  I  may  be  allowed  the 
expression,  only  spectators  of  the  game,  they  acquire  just 
notions  of  things  ;  and  as  these  notions,  amidst  the  general 
quiet,  gain  ground  and  spread  themselves  far  and  wide, 
they  at  length  entertain,  on  the  subject  of  their  liberty,  but 
one  opinion. 

Forming  thus,  as  it  were,  one  body,  the  people  at  every 
instant  have  it  in  their  power  to  strike  the  decisive  blow 
which  is  to  level  every  thing.  Like  those  mechanical 
powers,  the  greatest  efficiency  of  which  exists  at  the  in- 
stant which  precedes  their  entering  into  action,  it  has  an 
immense  force,  just  because  it  does  not  yet  exert  any :  and 
in  this  state  of  stillness,  but  of  attention,  consists  its  true 
momentum. 

With  regard  to  those  who  (whether  from  personal  privi- 
leges, or  by  virtue  of  a  commission  from  the  people)  are 
intrusted  with  the  active  part  of  government,  as  they,  in  the 
meanwhile,  see  themselves  exposed  to  public  view,  and  ob- 
served as  from  a  distance  by  men  free  from  the  spirit  of 
party,  and  who  place  in  them  but  a  conditional  trust,  they 
are  afraid  of  exciting  a  commotion,  which,  though  it  might 
not  prove  the  destruction  of  all  power,  yet  would  surely  and 
immediately  be  the  destruction  of  their  own.  And  if  we 
might  suppose  that,  through  an  extraordinary  conjunction 
of  circumstances,  they  should  resolve  among  themselves 
upon  the  sacrifice  of  those  laws  on  which  public  liberty  is 
founded,  they  would  no  sooner  lift  up  their  eyes  towards 
that  extensive  assembly,  which  views  them  with  a  watchful 
attention,  than  they  would  find  their  public  virtue  return 
upon  them,  and  would  make  haste  to  restime  that  plan  of 
conduct,  out  of  the  limits  of  which  they  can  expect  nothing 
but  ruin  and  perdition. 

In  short,  as  the  body  of  the  people  cannot  act  without 
either  subjecting  themselves  to  some  power,  or  effecting 
a  general  destruction,  the  only  share   they  can  have  in  a 
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government,  with  advantage  to  themselves,  is  not  to 
interfere,  but  to  influence — to  be  able  to  act,  and  not  to 
act. 

The  power  of  the  people  is  not  when  they  strike,  but 
when  they  keep  in  awe  :  it  is  when  they  can  overthrow 
everything,  that  they  never  need  to  move ;  and  Manlius 
included  all  in  four  words,  when  he  said  to  the  people  of 
Borne, — Ostendite  helium,  pacem  habebitis. 


CHAPTER  XV. 

PROOFS  DRAWN  FROM  FACTS,  OF  THE  TRUTH  OF  THE  PRINCIPLES  LAID 
DOWN  IN  THE  PRESENT  WORK. — 1.  THE  PECULIAR  MANNER  IN 
WHICH  REVOLUTIONS  HAVE  ALWAYS  BEEN  CONCLUDED  IN 
ENGLAND. 

It  may  not  be  sufficient  to  have  proved  by  arguments  the 
advantages  of  the  English  constitution  ;  it  will  perhaps  be 
asked  whether  the  effects  correspond  to  the  theory  ?  To 
this  question  (which  I  confess  is  extremely  proper)  my 
answer  is  ready :  it  is  the  same  which  was  once  made,  I 
believe,  by  a  Lacedaemonian — Come  and  see. 

If  we  peruse  the  English  history,  we  shall  be  particu- 
larly struck  with  one  circumstance  to  be  observed  in  it,  and 
which  distinguishes  most  advantageously  the  English 
government  from  all  other  free  governments ;  I  mean,  the 
manner  in  which  revolutions  and  public  commotions  have 
always  been  terminated  in  England. 

If  we  read  with  some  attention  the  history  of  other  free 
states,  we  shall  see  that  the  public  dissensions  that  have 
taken  place  in  them  have  constantly  been  terminated  by 
settlements  in  which  the  interests  only  of  a  few  were  really 
provided  for,  while  the  grievances  of  the  many  were  hardly, 
if  at  all,  attended  to.  In  England  the  very  reverse  has 
happened ;  and  we  find  revolutions  always  to  have  been 
terminated  by  extensive  and  accurate  provisions  for  securing 
the  general  liberty. 

The  histories  of  the  ancient  Grecian  commonwealths,  and, 
above  all,  of  the  Roman  Republic,  of  which  more  complete 
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accounts  have  been  left  us,  afford  striking  proof  of  the  former 
part  of  this  observation. 

What  was,  for  instance,  the  consequence  of  that  great 
revolution  by  which  the  kings  were  driven  from  Rome,  and 
in  which  the  senate  and  patricians  acted  as  the  advisers  and 
leaders  of  the  people  ?  The  consequence  was,  as  we  find 
in  Dionysius  of  Halicarnassus,  and  Livy,  that  the  senators 
immediately  assumed  all  those  powers  lately  so  much  com- 
plained of  by  themselves,  which  the  kings  had  exercised. 
The  execution  of  their  future  decrees  was  intrusted  to 
two  magistrates,  taken  from  their  own  body,  and  entirely 
dependent  on  them,  whom  they  called  consuls,  and  who 
•were  made  to  bear  about  them  all  the  ensigns  of  power 
which  had  formerly  attended  the  kings.  Only,  care  was 
taken  that  the  axes  and  fasces,  the  symbols  of  the  power 
of  life  and  death  over  the  citizens,  which  the  senate  now 
claimed  to  itself,  should  not  be  carried  before  both  consuls 
at  once,  but  only  before  one  at  a  time;  for  fear,  says  Livy,  of 
doubling  the  terror  of  the  people.* 

Nor  was  this  all :  the  senators  drew  over  to  their  party 
those  men  who  had  the  most  interest  at  that  time  among 
the  people,  and  admitted  them  as  members  into  their  own 
body  ;f  which,  indeed,  was  a  precaution  they  could  not  pru- 
dently avoid  taking.  But  the  interests  of  the  great  men  in 
the  republic  being  thus  provided  for,  the  revolution  ended. 
The  new  senators,  as  well  as  the  old,  took  care  not  to  lessen, 
by  making  provisions  for  the  liberty  of  the  people,  a  power 
which  was  now  become  their  own.  Nay,  they  presently 
stretched  this  power  beyond  its  former  tone  ;  and  the 
punishments  which  the  consul  inflicted,  in  a  military 
manner,  on  a  number  of  those  who  still  adhered  to  the 
former  mode  of  government,  and  even  upon  his  own  chil- 
dren, taught  the  people  what  they  had  to  expect  for  the 
future,  if  they  presumed  to  oppose  the  power  of  those  whom 
they  had  thus  unwarily  made  their  masters. 

•  *  "  Omnia  jura  {regvm),  omnia  insignia,  primi  consulcs  tenuere  ;  id 
modo  cautum  est,  ne,  si  ambo  fasces  haberent,  duplicatus  terror  videre- 
tur."— Til.  Lit.  lib.  ii.  §  1. 

f  These  new  senators  were  called  conscripli :  hence  the  name  of  palm 
comcripfi,  afterwards  indiscriminately  given  to  the  whole  senate.  —  Tit. 
Liv.  ibid. 
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Among  the  oppressive  laws  or  usages  which  the  senate, 
after  the  expulsion  of  the  kings,  had  permitted  to  continue, 
what  were  most  complained  of  by  the  people  were  those  by 
which  such  citizens  as  could  not  pay  their  debts,  with  the 
interest  (which  at  Rome  was  enormous),  at  the  appointed 
time,  became  slaves  to  their  creditors,  and  were  delivered 
over  to  them,  bound  with  cords  :  hence  the  word  next,  by 
which  slaves  of  that  kind  were  denominated.  The  cruelties 
exercised  by  creditors  on  those  unfortunate  men,  whom  the 
private  calamities,  caused  by  the  frequent  wars  in  which 
Rome  was  engaged,  rendered  very  numerous,  at  last  roused 
the  body  of  the  people :  they  abandoned  both  the  city  and 
their  inhuman  fellow-citizens,  and  retreated  to  the  other  side 
of  the  river  Anio. 

But  this  second  revolution,  like  the  former,  only  procured 
the  advancement  of  particular  persons.  A  new  office  was 
created,  called  the  tribuneship.  Those  whom  the  people 
had  placed  at  their  head  when  they  left  the  city,  were  raised 
to  it.  Their  duty,  it  was  agreed,  was,  for  the  future,  to 
protect  the  citizens ;  and  they  were  invested  with  a  certain 
number  of  prerogatives  for  that  purpose.  This  institution, 
it  must  however  be  confessed,  would  have,  in  the  issue, 
proved  very  beneficial  to  the  people,  at  least  for  a  long 
course  of  time,  if  certain  precautions  had  been  taken  with 
respect  to  it,  which  would  have  much  lessened  the  future 
personal  importance  of  the  new  tribunes  :*  but  these  pre- 
cautions the  latter  did  not  think  proper  to  suggest ;  and  in 
regard  to  those  abuses  themselves,  which  had  at  first  given 
rise  to  the  complaints  of  the  people,  no  farther  mention  was 
made  of  them.f 

As  the  senate  and  patricians,  in  the  early  ages  of  the 
commonwealth,  kept  themselves  closely  united,  the  tribunes, 
for  all  their  personal  privileges,  were  not  able,  during  the 
first  times  after  their  creation,  to  gain  an  admittance 
either  to  the  consulship,  or  into  the  senate,  and  thereby  to 

*  Their  number,  which  was  only  ten,  ought  to  have  been  much 
greater ;  and  they  never  ought  to  have  accepted  the  power  left  to  each 
of  them,  of  stopping,  by  his  single  opposition,  the  proceedings  of  all 
the  rest. 

t  Many  other  seditions  were  afterwards  raised  upon  the  same 
account. 
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separate  their  condition,  any  farther  from  that  of  the  people. 
This  situation  of  theirs,  in  which  it  was  to  be  wished  they 
might  always  have  been  kept,  produced  at  first  excellent 
effects,  and  caused  their  conduct  to  answer,  in  a  great 
measure,  the  expectation  of  the  people.  The  tribunes 
complained  loudly  of  the  exorbitancy  of  the  powers  pos- 
sessed by  the  senate  and  consuls :  and  here  we  must  observe 
that  the  powers  exercised  by  the  latter  over  the  lives  of  the 
citizens  had  never  been  yet  subjected  (which  will  probably 
surprise  the  reader)  to  any  known  laws,  though  sixty  years 
had  already  elapsed  since  the  expulsion  of  the  kings.  The 
tribunes  therefore  insisted  that  laws  should  be  made  in  that 
respect,  which  the  consuls  should  thenceforward  be  bound 
to  follow,  and  that  they  should  no  longer  be  left,  in  the 
exercise  of  their  power  over  the  lives  of  the  citizens,  to  their 
own  caprice  and  wantonness.* 

Equitable  as  these  demands  were,  the  senate  and  patricians 
opposed  them  with  great  warmth,  and,  either  by  naming 
dictators,  or  calling  in  the  assistance  of  the  priests,  or  other 
means,  they  defeated  for  nine  years  together  all  the  endea- 
vours of  the  tribunes.  However,  as  the  latter  were  at  that 
time  in  earnest,  the  senate  was  at  length  obliged  to  comply ; 
and  the  Lex  Terentilla  was  passed,  by  which  it  was  enacted, 
that  a  general  code  of  laws  should  be  made. 

These  beginnings  seemed  to  promise  great  success  to  the 
cause  of  the  people.  But,  unfortunately  for  them,  the 
senate  found  means  to  have  it  agreed,  that  the  office  of 
tribune  should  be  set  aside  during  the  whole  time  that  the 
code  should  be  framing.  They,  moreover,  obtained  that  the 
ten  men,  called  decemvirs,  to  whom  the  charge  of  composing 
this  code  was  to  be  given,  should  be  taken  from  the  body  of 
the  patricians.  The  same  causes,  therefore,  produced  again 
the  same  effects ;  and  the  power  of  the  senate  and  consul 
was  left  in  the  new  code,  or  laws  of  the  Twelve  Tables,  as 
undefined  as  above.  As  to  the  laws  above  mentioned,  con- 
cerning debtors,  which  never  had  ceased  to  be  bitterly 
complained  of  by  the  people,  and  in  regard  to  which  some 
satisfaction  ought,  in  common  justice,  to  have  been  given 

*  "  Quod  populus  in  se  jus  dederit,  eo  consulem  usurura  ;  non  ipeos 
libidinein  ac  licentiam  suam  pro  lege  babituros." — Hi.  Lio.  lib.  iii.  §  9. 
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them,  they  were  confirmed,  and  a  new  terror  added  to  them 
from  the  manner  in  which  they  were  expressed. 

The  true  motive  of  the  senate,  when  they  thus  trusted 
the  framing  of  the  new  laws  to  a  new  kind  of  magistrates, 
called  decemvirs,  was,  that,  by  suspending  the  ancient 
office  of  consul,  they  might  have  a  fair  pretence  for  suspend- 
ing also  the  office  of  tribune,  and  thereby  rid  themselves  of 
the  people,  during  the  time  that  the  important  business  of 
framing  the  code  should  be  carrying  on  :  they  even,  in 
order  the  better  to  secure  that  poiut,  placed  the  whole 
power  of  the  republic  in  the  hands  of  those  new  magistrates. 
But  the  senate  and  patricians  experienced  then,  in  their 
turn,  the  danger  of  intrusting  men  with  an  uncontrolled 
authority.  As  they  themselves  had  formerly  betrayed  the 
trust  which  the  people  had  placed  in  them,  so  did  the 
decemvirs,  on  this  occasion,  likewise  deceive  them.  They 
retained  by  their  own  private  authority  the  unlimited  power 
that  had  been  conferred  on  them,  and  at  last  exercised  it  on 
the  patricians  as  well  as  the  plebeians.  Both  parties,  there- 
fore, united  against  them,  and  the  decemvirs  were  expelled 
from  the  city. 

The  former  dignities  of  the  republic  were  restored,  and 
with  them  the  office  of  tribune.  Those  from  among  the 
people  who  had  been  most  instrumental  in  destroying  the 
power  of  the  decemvirs,  were,  as  it  was  natural,  raised  to 
the  tribuneship ;  and  they  entered  upon  their  offices  with  a 
prodigious  degree  of  popularity.  The  senate  and  the 
patricians  were,  at  the  same  time,  sunk  extremely  low  in 
consequence  of  the  long  tyranny  which  had  just  expired ; 
and  those  two  circumstances  united,  afforded  the  tribunes 
but  too  easy  an  opportunity  of  making  the  present  revolution 
end  as  the  former  ones  had  done,  and  converting  it  to  the 
advancement  of  their  own  power.  They  got  new  personal 
privileges  to  be  added  to  those  which  they  already  possessed ; 
and  moreover  procured  a  law  to  be  enacted,  by  which  it  \s  as 
ordained,  that  the  resolutions  taken  by  the  comitia  tribvta 
(an  assembly  in  which  the  tribunes  were  admitted  to  propose 
new  laws)  should  be  binding  upon  the  whole  commonwealth  ; 
— by  which  they  at  once  raised  to  themselves  an  imperium 
in  imperio,  and  acquired,  as  Livy  expresses  it,  a  most  active 
weapon.* 

*  Acerrimum  Mum. 


224  THE  CONSTITUTION  OF  ENGLAND. 

From  that  time  great  commotions  arose  in  the  republic, 
which,  like  all  those  before  them,  ended  in  promoting  the 
power  of  a  few.  Proposals  for  easing  the  people  of  their 
debts,  for  dividing  with  some  equality  amongst  the  citizens 
the  lands  which  were  taken  from  the  enemy,  and  for  lowering 
the  rate  of  the  interest  of  money,  were  frequently  made  by  the 
tribunes.  And  indeed  all  these  were  excellent  regulations 
to  propose  :  but,  unfortunately  for  the  people,  the  proposals 
of  them  were  only  pretences  used  by  the  tribunes  for  pro- 
moting schemes  of  a  fatal,  though  somewhat  remote,  tendency 
to  public  liberty.  Their  real  aims  were  at  the  consulship, 
the  praetorship,  the  priesthood,  and  other  offices  of  executive 
power,  which  they  were  intended  to  control,  and  not  to 
share.  To  these  views  they  constantly  made  the  cause  of 
the  people  subservient.  I  shall  relate,  among  other  in- 
stances, the  manner  in  which  they  procured  to  themselves 
an  admittance  to  the  office  of  consul. 

Having,  during  several  years,  seized  every  opportunity  of 
making  speeches  to  the  people  on  that  subject,  and  even 
excited  seditions  in  order  to  overcome  the  opposition  of  the 
senate,  they  at  last  availed  themselves  of  the  circumstance 
of  an  interregnum  (a  time  during  which  there  happened  to 
be  no  other  magistrates  in  the  republic  besides  themselves), 
and  proposed  to  the  tribes,  whom  they  had  assembled,  to 
enact  the  three  following  laws : — the  first,  for  settling  the 
rate  of  interest  of  money ;  the  second,  for  ordaining  that  no 
citizen  should  be  possessed  of  more  than  five  hundred  acres 
of  land ;  and  the  third,  for  providing  that  one  of  the  two 
consuls  should  be  taken  from  the  body  of  the  plebeians.  But 
on  this  occasion  it  evidently  appeared,  says  Livy,  which  of 
the  laws  in  agitation  were  most  agreeable  to  the  people,  and 
which  to  those  who  proposed  them ;  for  the  tribes  accepted 
the  laws  concerning  the  interest  of  money,  and  the  lands ; 
but  as  to  that  concerning  the  plebeian  consulship,  they 
rejected  it ;  and  both  the  former  articles  would  from  that 
moment  have  been  settled,  if  the  tribunes  had  not  declared, 
that  the  tribes  were  called  upon,  either  to  accept,  or  reject, 
all  their  three  proposals  at  once.*     Great  commotions  en- 

*  "  Ab  tribunis,  velut  per  interregnum,  concilio  plebis  habito,  ap- 
paruit  quee  ex  promulgatia  plebi,  quae  latoribus,  gratiora  csscnt ;  nam 
de  foenore  atque  agro  rogationes  jubebant,  de  plebeio  consulatu  anti- 
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sued  thereupon,  for  a  whole  year ;  but  at  last  the  tribune?, 
by  their  perseverance  in  insisting  that  the  tribes  should  vote 
on  their  three  rogations  jointly,  obtained  their  ends,  and 
overcame  both  the  opposition  of  the  senate  and  the  reluc- 
tance of  the  people. 

In  the  same  manner  did  the  tribunes  get  themselves  made 
capable  of  filling  all  other  places  of  executive  power,  and 
public  trust,  in  the  republic.  But  when  all  their  views  of 
that  kind  were  accomplished,  the  republic  did  not  for  all  this 
enjoy  more  quiet,  nor  was  the  interest  of  the  people  better 
attended  to,  than  before.  New  struggles  then  arose  for 
actual  admission  to  those  places, — for  procuring  them  to 
relatives  or  friends, — for  governments  of  provinces,  and 
commands  of  armies.  A  few  tribunes,  indeed,  did  at  times 
apply  themselves  seriously,  out  of  real  virtue  and  love  of 
their  duty,  to  remedy  the  grievances  of  the  people;  hut  their 
fellow-tribunes,  as  we  may  see  in  history,  and  the  whole  body 
of  those  men  upon  whom  the  people  had,  at  different  times, 
bestowed  consulships,  asdileships,  censorships,  and  other 
dignities  without  number,  united  together  with  the  utmost 
vehemence  against  them ;  and  the  real  patriots,  such  as 
Tiberius  Gracchus,  Caius  Gracchus,  and  Fulvius,  con- 
stantly perished  in  the  attempt. 

I  have  been  somewhat  explicit  on  the  effects  produced  by 
the  different  revolutions  that  happened  in  the  Roman  re- 
public, because  its  history  is  much  known  to  us,  and  we 
have  either  in  Dionysius  of  Halicarnassus  or  in  Livy,  con- 
siderable monuments  of  the  more  ancient  parts  of  it.  But 
the  history  of  the  Grecian  commonwealths  would  also  have 
supplied  us  with  a  number  of  facts  to  the  same  purpose. 
That  revolution,  for  instance,  by  which  the  Pisistratida;  were 
driven  out  of  Athens, — that  by  which  the  four  hundred,  and 
afterwards  the  thirty,  were  established, — as  well  as  that  by 
which  the  latter  were  in  their  turn  expelled, — all  ended  in 
securing  the  power  of  a  few.  The  republic  of  Syracuse, 
that  of  Corcyra,  of  which  Thucydides  has  left  us  a  pretty 
full  account,  and  that  of  Florence,  of  which  Machiavel  has 
written  the  history,  also  present  to  us  a  series  of  public 

quabant  (antiquis  stabanf) ;  et  perfeeta  utraque  res  esset,  ni  tribuni  se  in 
omnia  simul  consulere  plebem  dixissent." — Tit.  Liv.  lib.  vi.  §  39. 
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commotions  ended  by  treaties,  in  which,  as  in  the  Roman 
republic,  the  grievances  of  the  people,  though  ever  so  loudly 
complained  of  in  the  beginning  by  those  who  acted  as  their 
defenders,  were,  in  the  issue,  most  carelessly  attended  to,  or 
even  totally  disregarded.* 

But,  if  we  turn  our  eyes  towards  the  English  history, 
scenes  of  a  quite  different  kind  will  offer  to  our  view  ;  and 
we  shall  find,  on  the  contrary,  that  revolutions  in  England 
have  always  been  terminated  by  making  such  provisions,  and 
only  such,  as  all  orders  of  the  people  were  really  and  indis- 
criminately to  enjoy. 

Most  extraordinary  facts,  these !  and  which  from  all  the 
other  circumstances  that  accompanied  them,  we  see,  all 
along,  to  have  been  owing  to  the  impossibility  (a  point  that 
has  been  so  much  insisted  upon  in  former  chapters)  in  which 
those  who  possessed  the  confidence  of  the  people,  were,  of 
transferring  to  themselves  any  branch  of  the  executive 
authority,  and  thus  separating  their  own  condition  from 
that  of  the  rest  of  the  people. 

Without  mentioning  the  compacts  which  were  made  with 
the  first  kings  of  the  Norman  line,  let  us  only  cast  our  eyes 
on  Magna  Charta,  which  is  still  the  foundation  of  English 
liberty.  A  number  of  circumstances,  which  have  been 
described  in  the  former  part  of  this  work,  concurred  at  that 
time  to  strengthen  the  regal  power  to  such  a  degree  that  no 
men  in  the  state  could  entertain  a  hope  of  succeeding  in  any 
other  design  than  that  of  setting  bounds  to  it.  How  great 
was  the  union  which  thence  arose  among  all  orders  of  the 
people ! — what  extent,  what  caution,  do  we  see  in  the 
provisions  made  by  the  Great  Charter !  All  the  objects  for 
which  men  naturally  wish  to  live  in  a  state  of  society  were 
settled  in  its  various  articles.  The  judicial  authority  was 
regulated.  The  person  and  property  of  the  individual  were 
secured.  The  safety  of  the  merchant  and  stranger  was  pro- 
vided for.  The  higher  class  of  citizens  gave  up  a  number 
of  oppressive  privileges  which  they  had  long  accustomed 
themselves  to  look  upon  as  their  undoubted  rights.t     Nay, 

*  The  revolutions  which  formerly  happened  in  France  all  ended  like 
tinse  above  mentioned.  A  similar  remark  may  be  extended  to  the 
history  of  Spain,  Denmark,  Sweden,  Scotland,  &c. 

t  All  possessors  of  lands  took  the  engagement  to  establish  in  behalf 
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the  implements  of  tillage  of  the  bondman,  or  slave,  were  also 
secured  to  him  :  and  for  the  first  time,  perhaps,  in  the  annals 
of  the  world,  a  civil  war  was  terminated  by  making  stipu- 
lations in  favour  of  those  unfortunate  men  to  whom  the 
avarice  and  lust  of  dominion,  inherent  in  human  nature, 
continued,  over  the  greatest  part  of  the  earth,  to  deny  the 
common  rights  of  mankind. 

Under  Henry  the  Third  great  disturbances  arose :  and 
they  were  all  terminated  by  solemn  confirmations  given  to 
the  Great  Charter.  Under  Edward  I.,  Edward  II.,  Ed- 
ward III.,  and  Richard  II.,  those  who  were  intrusted  with 
the  care  of  the  interests  of  the  people  lost  no  opportunity 
that  offered,  of  strengthening  still  farther  that  foundation 
of  public  liberty, — of  taking  all  such  precautions  as  might 
render  the  Great  Charter  still  more  effectual  in  the  event. 
They  had  not  ceased  to  be  convinced  that  their  cause  was 
the  same  with  that  of  all  the  rest  of  the  people. 

Henry  of  Lancaster  having  laid  claim  to  the  crown,  the 
Commons  received  the  law  from  the  victorious  party.  They 
settled  the  crown  upon  Henry,  by  the  name  of  Henry  the 
Fourth ;  and  added,  to  the  act  of  settlement,  provisions 
which  the  reader  may  see  in  the  second  volume  of  the 
Parliamentary  History  of  England.  Struck  with  the  wisdom 
of  the  conditions  demanded  by  the  Commons,  the  authors  of 
the  book  just  mentioned  observe  (perhaps  with  some  sim- 
plicity) that  the  Commons  of  England  were  no  fools  at  that 
time.  They  ought  rather  to  have  said — The  Commons  of 
England  were  happy  enough  to  form  among  themselves  an 
assembly  in  which  every  one  could  propose  what  matters  he 
pleased,  and  freely  discuss  them  ; — they  had  no  possibility 
left  of  converting  either  these  advantages,  or  in  general  the 
confidence  which  the  people  had  placed  in  them,  to  any 
private  views  of  their  own  ;  they,  therefore,  without  loss  of 
time,  endeavoured  to  stipulate  useful  conditions  with  that 
power  by  which  they  saw  themselves  at  every  instant  ex- 
posed to  be  dissolved  and  dispersed,  and  applied  their 
industry  to  insure  the  safety  of  the  whole  people,  as  it  was 
the  only  means  they  had  of  procuring  their  own. 

of  their  tenants  and  vassals  (erga  suos)  thr-  same  liberties  which  they 
demanded  from  the  king. 
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In  the  long  contentions  which  took  place  between  the 
Houses  of  York  and  Lancaster,  the  Commons  remained 
spectators  of  disorders  which  in  those  times  it  was  not  in 
their  power  to  prevent ;  they  successively  acknowleged  the 
title  of  the  victorious  parties :  but  whether  under  Edward 
the  Fourth,  under  Richard  the  Third,  or  Henry  the  Seventh, 
by  whom  those  quarrels  were  terminated,  they  continually 
availed  themselves  of  the  importance  of  the  services  which 
they  were  able  to  perform  to  the  new-established  sovereign, 
for  obtaining  effectual  conditions  in  favour  of  the  whole  body 
of  the  people. 

At  the  accession  of  James  the  First,  which,  as  it  placed  a 
new  family  on  the  throne  of  England,  may  be  considered  as 
a  kind  of  revolution,  no  demands  were  made  by  the  men  who 
were  at  the  head  of  the  nation,  but  in  favour  of  general 
liberty. 

Aft  r  the  accession  of  Charles  the  First,  discontents  of  a 
very  serious  nature  began  to  take  place ;  and  they  were 
terminated,  in  the  first  instance,  by  the  act  called  the 
Petition  of  Right,  which  is  still  looked  upon  as  a  most 
precise  and  accurate  delineation  of  the  rights  of  the  people.* 

At  the  restoration  of  Charles  the  Second,  the  constitution 
being  re-established  upon  its  former  principles,  the  former 
consequences  produced  by  it  began  again  to  take  place ; 
and  we  see  at  that  sera,  and  indeed  during  the  whole  course 
of  that  reign,  a  continued  series  of  precautions  taken  for 
securing  the  general  liberty. 

Lastly,  the  great  event  which  took  place  in  the  year  1689, 
affords  a  striking  confirmation  of  the  truth  of  the  obser- 
vation made  in  this  chapter.  At  this  sera  the  political 
wonder  a<^ain  appeared — of  a  revolution  terminated  by  a 
series  of  public  acts,  in  which  no  interests  but  those  of  the 

*  The  disorders  which  took  place  in  the  latter  part  of  the  reign  of 
that  prince  seem,  indeed,  to  contain  a  complete  contradiction  to  the 
assertion  which  is  the  subject  of  the  present  chapter ;  but  they,  at  the 
same  time,  are  a  no  less  convincing  confirmation  of  the  truth  of  the 
principles  laid  down  in  the  course  of  this  whole  work.  The  above- 
mentioned  disorders  took  rise  from  that  day  in  which  Charles  the  First 
gave  up  the  power  of  dissolving  his  parliament, — that  is,  from  the  day 
in  which  the  members  of  that  assembly  acquired  an  independent,  per- 
sonal, permanent  authority,  which  they  soon  began  to  turn  against  the 
people  who  had  raised  them  to  it. 
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people  at  large  were  considered  and  provided  for : — no  clause, 
even  the  most  indirect,  was  inserted,  either  to  gratify  the 
present  ambition,  or  favour  the  future  views,  of  those  who 
were  personally  concerned  in  bringing  those  acts  to  a 
conclusion.  Indeed,  if  anything  is  capable  of  conveying  to 
us  an  adequate  idea  of  the  soundness,  as  well  as  the  pecu- 
liarity, of  the  principles  on  which  the  English  Government 
is  founded,  it  is  the  attentive  perusal  of  the  system  of  public 
compacts  to  which  the  revolution  of  the  year  1689  gave  rise, 
— of  the  Bill  of  Bights  with  all  its  different  clauses,  and  of 
the  several  acts,  which,  till  the  accession  of  the  House  of 
Hanover,  were  made  in  order  to  strengthen  it. 


CHAPTEB  XVI. 

SECOND  DIFFERENCE. — THE   MANNER  AFTER  WHICH  THE  LAWS  FOR  THE 
LIBERTY  OF  THE  SUBJECT  ARE  EXECUTED  IN  ENGLAND. 

The  second  difference  I  mean  to  speak  of  between  the 
English  government  and  that  of  other  free  states,  concerns 
the  important  object  of  the  execution  of  the  laws.  On  this 
article,  also,  we  shall  find  the  advantage  to  lie  on  the  side  of 
the  English  government ;  and,  if  we  make  a  comparison 
between  the  history  of  those  states,  and  that  of  England,  it 
will  lead  us  to  the  following  observation,  viz.  that  though  in 
other  free  states  the  laws  concerning  the  liberty  of  the 
citizens  were  imperfect,  yet  the  execution  of  them  was  still 
more  defective.  In  England,  on  the  contrary,  not  only  the 
laws  for  the  security  of  the  subject  are  very  extensive  in 
their  provisions,  but  the  manner  in  which  they  are  executed 
carries  these  advantages  still  farther ;  and  English  subjects 
enjoy  no  less  liberty  from  the  spirit  both  of  justice  and 
mildness,  by  which  all  branches  of  the  government  are 
influenced,  than  from  the  accuracy  of  the  laws  themselves. 

The  Boman  commonwealth  will  here  again  supply  us  with 
examples  to  prove  the  former  part  of  the  above  assertion. 
When  I  said,  in, the  foregoing  chapter,  that,  in  times  of 
public  commotion,  no  provisions  were  made  for  the  body  of 
the  people,  I  meant  no  provisions  that  were  likely  to  prove 
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effectual  in  the  event.  .  When  the  people  were  roused  to  a 
certain  degree,  or  when  their  concurrence  was  necessary  to 
carry  into  effect  certain  resolutions,  or  measures,  that  were 
particularly  interesting  to  the  men  in  power,  the  latter 
could  not,  with  any  prudence,  openly  profess  a  contempt  for 
the  political  wishes  of  the  people;  and  some  declarations 
expressed  in  general  words,  in  favour  of  public  liberty,  were 
indeed  added  to  the  laws  that  were  enacted  on  those 
occasions.  But  these  declarations,  and  the  principles  which 
they  tended  to  establish,  were  afterwards  even  openly 
disregarded  in  practice. 

Thus,  when  the  people  were  made  to  vote,  about  a  year 
after  the  expulsion  of  the  kings,  that  the  regal  government 
never  should  be  again  established  in  Rome,  and  that  those  who 
should  endeavour  to  restore  it  should  be  devoted  to  the  gods, 
au  article  was  added,  which,  in  general  terms,  confirmed  to 
the  citizens  the  right  they  had  before  enjoyed  under  the 
king,  of  appealing  to  the  people  from  the  sentences  of  death 
passed  upon  them.  No  punishment  (which  will  surprise 
the  reader)  was  decreed  against  those  Mho  should  violate  this 
law ;  and  indeed  the  consuls,  as  we  may  see  in  Dionybius  of 
Halicarnassus,  and  Livy,  concerned  themselves  but  little 
about  the  appeals  of  the  citizens,  and,  in  the  more  than 
military  exercise  of  their  functions,  continued  to  sport  with 
rights  which  they  ought  to  have  respected,  however  imper- 
fectly and  loosely  they  had  been  secured. 

An  article,  to  the  same  purport  with  the  above,  was  after- 
wards also  added  to  the  laws  of  the  Twelve  Tables  ;  but  the 
decemvirs,  to  whom  the  execution  of  those  laws  was  at  first 
committed,  behaved  exactly  in  the  same  manner,  and  even 
worse  than  the  consuls  had  done  before  them :  and  after 
they  were  expelled,*  the  magistrates  who  succeeded  them 
appear  to  have  been  as  little  tender  of  the  lives  of  the 
citizens.  I  shall,  out  of  many  instances,  select  one  that  will 
show  upon  what  slight  grounds  the  citizens  were  exposed 

*  At  the  time  of  the  expulsion  of  the  decemvirs,  a  law  was  also 
enacted,  that  no  magistrate  should  be  created  from  whom  no  appeal 
could  te  made  to  the  people  (magistratus  tine  provocation? :  Tit.  Lie.  lib. 
iii.  §  55)  ;  by  which  the  people  expressly  meant  to  abolish  the  dictator- 
ship :  but  this  law  was  not  better  observed  than  the  former  ones  had 
been. 
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to  have  their  lives  taken  away.  Spurius  Maelius  being 
accused  of  endeavouring  to  make  himself  king,  was  sum- 
moned by  the  master  of  the  horse  to  appear  before  the 
dictator,  in  order  to  clear  himself  of  this  somewhat  extra- 
ordinary imputation.  Spurius  took  refuge  in  the  crowd  ; 
the  master  of  the  horse  pursued  him,  and  killed  him  on  the 
spot.  The  people  having  thereupon  expressed  a  great  indig- 
nation, the  dictator  had  them  called  to  his  tribunal,  and 
declared  that  Spurius  had  been  lawfully  put  to  death,  even 
though  he  might  be  innocent  of  the  crime  laid  to  his  charge, 
for  having  refused  to  appear  before  the  dictator  when 
desired  to  do  so  by  the  master  of  the  horse.* 

About  one  hundred  and  forty  years  after  the  times  we 
mention,  the  law  concerning  the  appeal  to  the  people  was 
enacted  for  the  third  time.  But  we  do  not  see  that  it  was 
better  observed  in  the  sequel  than  it  had  been  before :  we 
find  it  frequently  violated,  after  that  period,  by  the  different 
magistrates  of  the  republic ;  and  the  senate  itself,  notwith- 
standing this  same  law,  at  times  made  formidable  examples 
of  the  citizens.  Of  this  we  have  an  instance  in  the  three 
hundred  soldiers  who  had  pillaged  the  town  of  Khegium.  The 
senate  of  its  own  authority  ordered  them  all  to  be  put  to 
death.  In  vain  did  the  tribune  Flaccus  remonstrate  against 
so  severe  an  exertion  of  public  justice  on  Roman  citizens ; 
the  senate,  says  Valerius  Maximus,  nevertheless  persisted 
in  its  resolution.f 

All  these  laws  for  securing  the  lives  of  the  citizens  had 
hitherto  been  enacted  without  any  mention  of  a  punishment 
against  those  who  should  violate  them.  At  last  the  cele- 
brated Lex  Portia  was  passed,  which  subjected  to  banish- 

*  Tumultuantem  deinde  multitudinem,  incerta  existimatione  facti,  ad 
concionem  vocari  jussit,  et  Ma?lium  jure  caesum  pronuneiavit,  etiamsi 
regni  crimine  insons  fuerit,  qui  vocatus  a  magistro  equituin,  ad  dictato- 
rem  non  venisset.     Tit.  Liv.  lib.  iv.  §  15. 

f  Vol.  Max.  book  ii.  ch.  7.  This  author  does  not  mention  the  precise 
number  of  those  who  were  put  to  death  on  this  occasion  :  lie  only  says 
that  they  were  executed  filty  at  a  time,  on  different  successive  days  ;  but 
other  authors  make  the  number  of  them  amount  to  four  thousand. 
Livy  speaks  of  a  whole  legion — "Legio  Campana,  quae  Rhegium  occu- 
paverat,  obsessa,  deditione  facta,  securi  percussa  est."  Tit.  Liv.  lib. 
xv.  Epit.  I  have  here  followed  Polybius,  who  says  that  only  three  hun- 
dred were  taken  and  brought  to  Rome. 
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nient  those  who  should  cause  a  citizen  to  he  scourged  and 
put  to  death.  From  a  number  of  instances  posterior  to  this 
law.  it  appears  that  it  was  not  better  observed  than  those 
before  it  had  been :  Caius  Gracchus,  therefore,  caused  the 
Lex  Sempronia  to  be  enacted,  by  which  a  new  sanction  was 
given  to  it.  But  this  second  law  did  not  secure  his  own  life, 
and  that  of  his  friends,  better  than  the  Lex  Porcia  had  done 
that  of  his  brother,  and  those  who  had  supported  him : 
indeed,  all  the  events  which  took  place  about  those  times 
rendered  it  manifest  that  the  evil  was  such  as  was  beyoud 
the  power  of  any  laws  to  cure.  I  shall  here  mention  a  fact 
which  affords  a  remarkable  instance  of  the  wantonness  with 
which  the  Roman  magistrates  had  accustomed  themselves  to 
take  away  the  lives  of  the  citizens.  A  citizen  named 
Memius,  having  put  up  for  the  consulship,  and  publicly 
canvassing  for  the  same,  in  opposition  to  a  man  whom  the 
tribune  Saturninus  supported,  the  latter  caused  him  to  be 
apprehended,  and  made  him  expire  under  blows  in  the  public 
forum.  The  tribune  even  carried  his  insolence  so  far  (as 
Cicero  informs  us)  as  to  give  to  this  act  of  cruelty,  trans- 
acted in  the  presence  of  the  whole  people  assembled,  the 
outward  form  of  a  lawful  act  of  public  justice.* 

Nor  were  the  Roman  magistrates  satisfied  with  committing 
acts  of  injustice  in  their  political  capacity,  and  for  the  sup- 
port of  the  power  of  that  body  of  which  they  made  a  part. 
Avarice  and  private  rapine  were  at  last  added  to  political 
ambition.  The  provinces  were  first  oppressed  and  plundered. 
The  calamity,  in  process  of  time,  reached  Italy  itself,  and  the 
centre  of  the  republic ;  till  at  last  the  Lex  Calpurnia  de 
repetundis  was  enacted  to  put  a  stop  to  it.     By  this  law  an 

*  The  fatal  forms  of  words  (cruciatus  carmina)  used  by  the  Koman 
magistrates  when  they  ordered  a  man  to  be  put  to  death,  resounded 
(says  Tully,  in  his  speech  for  Rabirius)  in  the  assembly  of  the  people,  in 
which  the  censors  had  forbidden  the  common  executioner  even  to  appear, 
I,  lictor,  colliga  manus.  Caput  obnubiio.  Arbori  infelici  saspetidito. — 
Memius  being  a  considerable  citizen,  as  we  may  conclude  from  his 
canvassing  with  success  for  the  consulship,  all  the  great  men  in  the 
republic  took  the  alarm  at  the  atrocious  action  of  the  tribune :  the 
senate,  the  next  day,  issued  out  its  solemn  mandate,  or  form  of  words, 
to  the  consuls,  to  provide  that  the  republic  should  receive  no  detriment ; 
and  the  tribune  was  killed  in  a  pitched  battle  that  was  fought  at  the 
foot  of  the  Capitol. 
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action  was  given  to  the  citizens  and  allies  for  the  recovery 
of  the  money  extorted  from  them  hy  magistrates,  or  men 
in  power ;  and  the  Lex  Junia  afterwards  added  the  penalty 
of  banishment  to  the  obligation  of  making  restitution. 

But  here  another  kind  of  disorder  arose.  The  judges 
proved  as  corrupt  as  the  magistrates  had  been  oppressive. 
They  equally  betrayed,  in  their  own  province,  the  cause  of 
the  republic  with  which  they  had  been  entrusted ;  and 
rather  chose  to  share  in  the  plunder  of  the  consuls,  the 
praetors,  and  the  proconsuls,  than  put  the  laws  in  force 
against  them. 

New  expedients  were  therefore  resorted  to,  in  order  to 
remedy  this  new  evil.  Laws  were  made  for  judging  and 
punishing  the  judges  themselves ;  and,  above  all,  continual 
changes  were  made  in  the  manner  of  composing  their 
assemblies.  But  the  malady  lay  too  deep  for  common  legal 
provisions  to  remedy.  The  guilty  judges  employed  the  same 
resources,  in  order  to  avoid  conviction,  as  the  guilty  magis- 
trates had  done ;  and  those  continual  changes,  at  which  we 
are  amazed,  that  were  made  in  the  constitution  of  the 
judiciary  bodies*  instead  of  obviating  the  corruption  of  the 
judges,  only  transferred  to  other  men  the  profit  arising  from 
becoming  guilty  of  it.  It  became  a  general  complaint,  so 
early  as  the  times  of  the  Gracchi,  that  no  man,  who  had 
money  to  give,  could  be  brought  to  punishment.t  Cicero 
says,  that  in  his  time,  the  same  opinion  was  universally 

*  The  judges  (over  the  assembly  of  whom  the  prsetor  usually  pre- 
sided) were  taken  from  the  body  of  the  senate,  till  some  years  after  the 
last  Punic  war  ;  when  the  Lex  Semprnnia,  proposed  by  Caius  S.  Grac- 
chus, enacted  that  they  should  in  future  be  taken  from  the  equestrian 
order.  The  consul  Csepio  procured  afterwards  a  law  to  be  enacted,  by 
which  the  judges  were  to  be  taken  from  both  orders  equally.  The  Isx 
Servilia  soon  alter  put  the  equestrian  order  again  in  possession  of  the 
judgments ;  and,  after  some  years,  the  Lex  Livia  restored  them  entirely  to 
the  senate.  The  Lex  Plautia  enacted  afterwards,  that  the  judges  should 
be  taken  from  the  three  orders, — the  senatorian,  equestrian,  and  ple- 
beian. The  Lex  Corne/i/t,  framed  by  the  dictator  Sylla,  enacted  again, 
that  the  judges  should  be  entirely  taken  from  the  body  of  the  senate. 
The  Lex  Jurelia  ordered  anew,  that  they  should  be  taken  from  the  three 
orders.  Pompey  made  afterwards  a  change  in  their  number  (which  he 
fixed  at  seventy-five),  and  in  the  manner  of  electing  them.  And  lastly, 
Csesar  restored  the  judgmeuts  to  the  order  of  the  senate. 

t  App.  de  Bell.  Civ. 
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received  ;*  and  his  speeches  are  full  of  his  lamentations  on 
what  he  calls  the  levity,  and  the  infamy,  of  the  public 
judgments. 

Nor  was  the  impunity  of  corrupt  judges  the  only  evil 
under  which  the  republic  laboured.  Commotions  of  the 
whole  empire  at  last  took  place.  The  horrid  vexations,  and 
afterwards  the  acquittal,  of  Aquilius,  proconsul  of  Syria,  and 
of  some  others  who  had  been  guilty  of  the  same  crimes, 
drove  the  provinces  of  Asia  to  desperation  :  and  then  it  was 
that  the  terrible  war  of  Mithridates  arose,  which  was  ushered 
in  by  the  death  of  eighty  thousand  Romans,  massacred  in  one 
day,  in  various  cities  of  Asia.f 

The  laws  and  public  judgments  not  only  thus  failed  of  the 
end  for  which  they  had  been  established :  they  even  became, 
at  leugth,  new  means  of  oppression  added  to  those  which 
already  existed.  Citizens  possessed  of  wealth,  persons  ob- 
noxious to  particular  bodies,  or  the  few  magistrates  who 
attempted  to  stem  the  torrent  of  the  general  corruption, 
were  accused  and  condemned ;  while  Piso,  of  whom  Cicero, 
in  his  speech  against  him,  relates  facts  which  make  the 
reader  shudder  with  horror,  and  Yerres,  who  had  been 
guilty  of  enormities  of  the  same  kind,  escaped  unpunished.^ 

Hence  a  war  arose,  still  more  formidable  than  the  former, 
and  the  dangers  of  which  we  wonder  that  Rome  was  able  to 
surmount.  The  greatest  part  of  the  Italians  revolted  at 
once,  exasperated  by  the  tyranny  of  the  public  judgments; 
and  we  find  in  Cicero,  who  informs  us  of  the  cause  of  this 
revolt,  which  was  called  the  Social  War,  a  very  expressive 
account  both  of  the  unfortunate  condition  of  the  republic, 
and  of  the  perversion  that  had  been  made  of  the  methods 
taken  to  remedy  it,  "  A  hundred  and  ten  years  have  not 
yet  elapse  1  (says  he)  since  the  law  for  the  recovery  of  money 
extorted  by  magistrates  was  first  propounded  by  the  tribune 

*  Act.  in  Verr.  i.  §  1. 

t  Appian. 

%  To  say  that  Verres  escaped  unpunished  is  not  correct.  ITe  wa9 
convicted  of  one  of  the  charges  against  him, — dreading  which,  he  aban- 
doned his  defence  of  the  others,  and  escaped  into  voluntar.  banishment, 
which  would  have  been  part  of  his  sentence  if  the  charges  had  been 
proved.  He  lived  in  exile,  yet  in  great  luxury,  for  twenty-six  years.  He 
was  assassinated,  it  is  said,  by  the  soldiers  of  Antony. 
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Calpurnius  Piso.  A  number  of  other  laws  to  the  same 
effect,  continually  more  and  more  severe,  have  followed: 
but  so  many  persons  have  been  accused,  so  many  condemned, 
so  formidable  a  war  has  been  excited  in  Italy  by  the  terror  of 
the  public  judgments,  and,  when  the  laws  and  judgments 
have  been  suspended,  such  an  oppression  and  plunder  of 
our  allies  have  prevailed,  that  we  may  truly  say,  it  is  not  by 
our  own  strength,  but  by  the  weakness  of  others,  that  we 
continue  to  exist."* 

I  have  entered  into  these  particulars  with  regard  to  the 
Roman  commonwealth,  because  the  facts  on  which  they  are 
grounded  are  remarkable  of  themselves  ;  and  yet  no  just 
conclusion  can  be  drawn  from  them,  unless  a  series  of  them 
were  presented  to  the  reader.  Nor  are  we  to  account  for 
these  facts  by  the  luxury  which  prevailed  in  the  latter  ages 
of  the  republic,  by  the  corruption  of  the  manners  of  the 
citizens,  their  degeneracy  from  their  ancient  principles,  and 
such  loose  general  phrases,  which  may  perhaps  be  useful  to 
express  the  manner  itself  in  which  the  evil  became  mani- 
fested, but  by  no  means  set  forth  the  causes  of  it. 

The  above  disorders  arose  from  the  very  nature  of  the 
government  of  the  republic, — of  a  government  in  which  the 
executive  and  supreme  power  being  made  to  centre  in  the 
body  of  those  in  whom  the  people  had  once  placed  their  con- 
fidence, there  remained  no  other  effectual  power  in  the  state 
that  might  render  it  necessary  for  them  to  keep  within  th.; 
bounds  of  justice  and  decency.  And  in  the  meantime,  as 
the  people,  who  were  intended  as  a  check  over  that  body, 
continually  gave  a  share  in  this  executive  authority  to  those 
whom  they  intrusted  with  the  care  of  their  interests,  they 
increased  the  evils  they  complained  of,  as  it  were,  at  every 
attempt  they  made  to  remedy  them  ;  and  instead  of  raising 
up  opponents  to  those  who  were  become  the  enemies  of  their 
liberty,  as  it  was  their  intention  to  do,  they  continually 
supplied  them  with  new  associates. 

From  this  situation  of  affairs,  flowed,  as  an  unavoidable 
consequence,  that  continual  desertion  of  the  cause  of  the 
people,  which,  even  in  times  of  revolutions,  when  the 
passions  of  the  people  themselves  were  roused,  and  they 

*  See  Cic.  de  Off.  lib.  ii.  §  75. 
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were  in  a  great  degree  united,  manifested  itself  in  so  re- 
markable a  manner.  We  may  trace  the  symptoms  of  the 
great  political  defect  here  mentioned  in  the  earliest  ages  of 
the  commonwealth,  as  well  as  in  the  last  stage  of  its  duration. 
In  Rome,  while  small  and  poor,  it  rendered  vain  whatever 
rights  or  power  the  people  possessed,  and  blasted  all  their 
endeavours  to  defend  their  liberty,  in  the  same  manner  as, 
in  the  more  splendid  ages  of  the  commonwealth,  it  rendered 
the  most  salutary  regulations  utterly  fruitless,  and  even 
instrumental  to  the  ambition  and  avarice  of  a  few.  The 
prodigious  fortune  of  the  republic,  in  short,  did  not  create 
the  disorder ;  it  only  gave  full  scope  to  it. 

But  if  we  turn  our  view  towards  the  history  of  the 
English  nation,  we  shall  see  how,  from  a  government  in 
which  the  above  defects  did  not  exist,  different  consequences 
have  followed ; — how  cordially  all  ranks  of  men  have  always 
united  together,  to  lay  under  proper  restraints  this  exe- 
cutive power,  which  they  knew  could  never  be  their  own. 
In  times  of  public  revolutions,  the  greatest  care,  as  we  have 
before  observed,  was  taken  to  ascertain  the  limits  of  that 
power ;  and  after  peace  had  been  restored  to  the  state,  those 
who  remained  at  the  head  of  the  nation  continued  to  mani- 
fest an  unwearied  jealousy  in  maintaining  those  advantages 
which  the  united  effort  of  all  had  obtained. 

Thus  it  was  made  one  of  the  articles  of  Magna  Charta,  that 
the  executive  power  should  not  touch  the  person  of  the 
subject,  but  in  consequence  of  a  judgment  passed  upon  him 
by  his  peers ;  and  so  great  was  afterwards  the  general 
union  in  maintaining  this  law,  that  the  trial  by  jury, — that 
admirable  mode  of  proceeding,  which  so  effectually  secures 
the  subject  against  all  the  attempts  of  power,  even  (which 
seemed  so  difficult  to  obtain)  against  such  as  might  be  made 
under  the  sanction  of  the  judicial  authority — hath  been 
preserved  to  this  day.  It  has  even  been  preserved  in  all  its 
original  purity,  though  the  same  has  been  successively 
suffered  to  decay,  and  then  to  be  lost,  in  the  other  countries 
of  Europe,  where  it  had  been  formerly  known.*  Nay,  though 

*  Tho  trial  by  jury  was  in  use  among  the  Normans  long  before  they 
came  over  into  England ;  but,  even  among  them,  it  soon  degenerated 
from  its  first  institution.    We  see  in  Hale's  History  of  the  Common 
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this  privilege  of  being  tried  by  one's  peers  was  at  first  a 
privilege  of  conquerors  and  masters,  exclusively  appropriated 
to  those  parts  of  nations  which  had  originally  invaded  and 
reduced  the  rest  by  arms,  it  has  in  England  been  succes- 
sively extended  to  every  order  of  the  people. 

And  not  only  the  person,  but  also  the  property  of  the 
individual,  has  been  secured  against  all  arbitrary  attempts 
from  the  executive  power ;  and  the  latter  has  been  succes- 
sively restrained  from  touching  any  part  of  the  property  of 
the  subject,  even  under  pretence  of  the  necessities  of  the 
state,  any  otherwise  than  by  the  free  grant  of  the  repre- 
sentatives of  the  people.  Nay,  so  true  and  persevering 
has  been  the  zeal  of  these  representatives,  in  asserting 
on  that  account  the  interests  of  the  nation,  from  which 
they  could  not  separate  their  own,  that  this  privilege 
of  taxing  themselves,  which  was  in  the  beginning  grounded 
on  a  most  precarious  tenure,  and  only  a  mode  of  governing 
adopted  by  the  sovereign  for  the  sake  of  his  own  convenience, 
has  become,  in  time,  a  settled  right  of  the  people,  which  the 
sovereign  has  found  it  necessary  solemnly  and  repeatedly 
to  acknowledge. 

Nay  more,  the  representatives  of  the  people  have  applied 
this  right  of  taxation  to  a  still  nobler  use  than  the  mere 
preservation  of  property :  they  have,  in  process  of  time,  suc- 

Law  of  England,  that  the  unanimity  among  jurymen  was  not  required 
in  Normandy  for  making  a  good  verdict ;  but  when  jurymen  dissented, 
some  were  taken  out,  and  others  added  in  their  stead,  till  an  unanimity 
was  procured.  In  Sweden,  where,  according  to  the  opinion  of  the 
learned  in  that  country,  the  trial  by  jury  had  its  origin,  only  some  forms 
of  that  institution  are  now  preserved  in  the  lower  courts  in  the  country, 
where  sets  of  jurymen  are  established  for  life,  and  have  a  salary  accord- 
ingly. And  in  Scotland,  the  vicinity  of  England  has  not  been  able  to 
preserve  to  the  trial  by  jury  its  genuine  ancient  form :  the  unanimity 
among  jurymen  is  not  required  (as  I  have  been  told)  to  form  a  verdict ; 
but  the  majority  is  decisive. 

[In  Scotland  all  crimes  are  now  tried  by  jury,  certain  offences  con- 
nected with  police  regulations  and  petty  larceny,  which  are  summarily 
disposed  of,  excepted.  The  criminal  jury  consists  of  fifteen  ;  the  verdict 
is  given  by  a  majority  of  gtnlty,  not  proven,  not  r/ui/fy :  the  last  as  well 
as  the  second  acquits  the  accused.  Since  1  Will.  IV.  c.  69,  the  Jury 
Court  as  a  distinct  tribunal  was  abolished,  and  trial  by  jury  was  united 
with  the  ordinary  administration  of  justice  in  the  Court  of  Session. — Ed.~] 
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ceeded  in  converting  it  into  a  regular  and  constitutional 
mean  of  influencing  the  motions  of  the  executive  power.  By 
means  of  this  right,  they  have  gained  the  advantage  of  being 
constantly  called  to  concur  in  the  measures  of  the  Sovereign, 
— of  having  the  greatest  attention  shown  by  him  to  their 
requests,  as  well  as  the  highest  regard  paid  to  any  engage- 
ments that  he  enters  into  with  them.  Thus  has  it  become 
at  last  the  peculiar  happiness  of  English  subjects,  to  whatever 
other  people,  either  ancient  or  modern,  we  compare  them,  to 
enjoy  a  share  in  the  government  of  their  country,  by  electing 
representatives,  who,  by  reason  of  the  peculiar  circumstances 
in  which  they  are  placed,  and  of  the  extensive  rights  they 
possess,  are  both  willing  faithfully  to  serve  those  who  have 
appointed  them,  and  able  to  do  so. 

And  indeed  the  Commons  have  not  rested  satisfied  with 
establishing,  once  for  all,  the  provisions  for  the  liberty  of 
the  people  which  have  been  just  mentioned;  they  have 
afterwards  made  the  preservation  of  them  the  first  object  of 
their  care,*  and  taken  every  opportunity  of  giving  them  new 
vigour  and  life. 

Thus,  under  Charles  the  First,  when  attacks  of  a  most 
alarming  nature  were  made  on  the  privilege  of  the  people,  to 
grant  supplies  to  the  Crown,  the  Commons  vindicated, 
without  loss  of  time,  that  great  right  of  the  nation,  which  is 
the  constitutional  bulwark  of  all  others,  and  hastened  to 
oppugn,  in  the  beginning,  every  precedent  of  a  practice  that 
must  in  the  end  have  produced  the  ruin  of  public  liberty. 

They  even  extended  their  care  to  abuses  of  every  kind. 
The  judicial  authority,  for  instance,  which  the  executive 
power  had  imperceptibly  assumed  to  itself,  both  with  respect 
to  the  person  and  property  of  the  individual,  was  abrogated 
by  the  act  which  abolished  the  court  of  Star-chamber; 
and  the  Crown  was  thus  brought  back  to  its  constitutional 

*  The  first  operation  of  the  Commons,  at  the  beginning  of  a  session, 
is  to  appoint  four  grand  committees.  One  is  a  committee  of  religion, 
another  of  courts  of  justice,  another  of  trade,  and  another  of  grievances  : 
they  are  to  be  standing  committees  during  the  whole  session.  [This 
practice  does  not  now  exist.  Such  committees  may  be  moved  for 
and  appointed ;  but  it  would  be  considered  somewhat  ridiculous  to 
revert  to  such  standing  committees,  except  as  a  fiction. — Ed.~\ 
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office,  viz.  the  countenancing,  and  supporting  with  its 
strength,  the  execution  of  the  laws. 

The  subsequent  endeavours  of  the  legislature  have  car- 
ried to  a  still  greater  extent  the  above  privileges  of  the 
people.  They  have,  moreover,  succeeded  in  restraining  the 
Crown  from  any  attempt  to  seize  and  confine,  even  for  the 
shortest  time,  the  person  of  the  subject,  unless  it  be  in  the 
cases  ascertained  by  the  law,  of  which  the  judges  of  it  are  to 
decide. 

Nor  has  this  extensive  unexampled  freedom  at  the  expense 
of  the  executive  power  been  made,  as  we  might  be  inclinable 
to  think,  the  exclusive  appropriated  privilege  of  the  great 
and  powerful.  It  is  to  be  enjoyed  alike  by  all  ranks  of 
subjects.  Nay,  it  was  the  injury  done  to  a  common  citizen 
that  gave  existence  to  the  act  which  has  completed  the 
security  of  this  interesting  branch  of  public  liberty.  The 
oppression  of  an  obscure  individual,  says  Judge  Blackstone, 
gave  rise  to  the  famous  Habeas  Corpus  Act.  Junius  has 
quoted  this  observation  of  the  judge  ;  and  the  same  is  well 
worth  repeating  a  third  time,  for  the  just  idea  it  conveys 
of  that  readiness  of  all  orders  of  men  to  unite  in  defence  of 
common  liberty,  which  is  a  characteristic  circumstance  in 
the  English  government.* 

And  this  general  union  in  favour  of  public  liberty  has  not 
been  confined  to  the  framing  of  laws  for  its  security  :  it  has 
operated  with  no  less  vigour  in  bringing  to  punishment 
such  as  have  ventured  to  infringe  them ;  and  the  Sovereign 
has  constantly  found  it  necessary  to  give  up  the  violators  of 
those  laws,  even  when  his  own  servants,  to  the  justice  of 
their  country. 

Thus  we  find,  so  early  as  the  reign  of  Edward  the  First, 
judges  were  convicted  of  having  committed  exactions,  in 
the  exercise  of  their  offices,  to  have  been  condemned  by  a 
sentence  of  Parliament. f     From  the  immense  fines  which 

*  The  individual  here  alluded  to  was  one  Francis  Jenks,  who,  having 
made  a  motion  at  Guildhall,  in  the  year  1676,  to  petition  the  King  for 
a  new  Parliament,  was  examined  before  the  Privy  Council,  and  after- 
wards committed  to  the  Gate-house,  where  he  was  kept  about  two 
months,  through  the  delays  made  by  the  several  judges  to  whom  he 
applied,  in  granting  him  a  Habeas  Corpus.—  See  the  State  Trials,  vol.  vii. 
anno  1676. 

t  Sir  Ralph  de  Hengham,  Chief  Justice  of  the  King's  Bench,  was 
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were  laid  upon  them,  and  which  it  seems  they  were  in  a  con- 
dition to  pay,  we  may  indeed  conclude  that,  in  those  early 
ages  of  the  constitution,  the  remedy  was  applied  rather  late 
to  the  disorder ;  but  yet  it  was  at  last  applied. 

Under  Richard  the  Second,  examples  of  the  same  kind 
were  renewed.  Michael  de  la  Pole,  Earl  of  Suffolk  (who  had 
been  Lord  Chancellor  of  the  Kingdom),  the  Duke  of  Ireland, 
and  the  Archbishop  of  York,  having  abused  their  power  by 
carrying  on  designs  that  were  subversive  of  public  liberty, 
were  declared  guilty  of  high  treason  ;  and  a  number  of 
judges,  who,  in  their  judicial  capacity,  had  acted  as  their 
instruments,  were  involved  in  the  same  condemnation* 

In  the  reign  of  Henry  the  Eighth,  Sir  Richard  Empson, 
and  Edmund  Dudley,  who  had  been  the  promoters  of  the 
exactions  committed  under  the  preceding  reign,  fell  victims 
to  the  zeal  of  the  Commons  for  vindicating  the  cause  of  the 
people.  Under  King  James  the  First,  the  Lord  Chancellor 
Bacon  experienced  that  neither  his  high  dignity,  nor  great 
personal  qualifications,  could  screen  him  from  having  the 
severest  censure  passed  upon  him,  for  the  corrupt  practices 
of  which  he  had  suffered  himself  to  become  guilty.  And  in 
the  reign  of  Charles  the  First,  the  judges  having  attempted 
to  imitate  the  example  of  the  judges   under  Richard  the 

fined  7000  marks  ;  Sir  Thomas  Wayland,  Chief  Justice  of  the  Common 
Pleas,  had  his  whole  estate  forfeited  ;  and  Sir  Adam  de  Stratton,  Chief 
Baron  of  the  Exchequer,  was  fined  3400  marks. 

*  The  most  conspicuous  among  these  judges  were  Sir  Robert  Belknap 
and  Sir  Eobert  Tresilian,  Chief  Justice  of  the  King's  Bench.  The  lat- 
ter had  drawn  up  a  string  of  questions  calculated  to  confer  a  despotic 
authority  on  the  Crown,  or  rather  on  the  ministers  above  named,  who 
had  found  means  to  render  themselves  entire  masters  of  the  person  of 
the  king.  These  questions  Sir  Robert  Tresilian  proposed  to  the  judges, 
who  had  been  summoned  for  that  purpose,  and  they  gave  their  opinions 
in  favour  of  them.  One  of  these  opinions  of  the  judges,  among  others, 
tended  to  annihilate,  at  one  stroke,  all  the  rights  of  the  Commons,  by 
taking  from  them  that  important  privilege  mentioned  before,  of  starting 
and  freely  discussing  whatever  subjects  of  debate  they  think  proper : 
the  Commons  were  to  be  restrained,  under  pain  of  being  punished  aa 
traitors,  from  proceeding  upon  any  articles  besides  those  limited  to  them 
by  the  King.  All  those  who  had  had  a  share  in  the  above  declarations 
of  the  judges  were  attainted  of  high  treason.  Tresilian  and  Brembre, 
who  had  been  mayor  of  London,  were  hanged ;  the  others  were  only 
banished,  at  the  intercession  of  the  bishops. — See  the  Parliamentary 
History  of  England,  voL  i. 
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Second,  by  delivering  opinions  subversive  of  the  rights  of  the 
people,  found  the  same  spirit  of  watchfulness  in  the  Com- 
mons as  had  proved  the  ruin  of  the  former.  Lord  Finch, 
Keeper  of  the  Great  Seal,  was  obliged  to  fly  beyond  sea. 
The  Judges  Davenport  and  Crawley  were  imprisoned :  and 
Judge  Berkeley  was  seized  while  sitting  upon  the  bench,  as 
we  are  informed  by  Rushworth. 

In  the  reign  of  Charles  the  Second,  we  find  fresh  instances 
of  the  vigilance  of  the  Commons.  Sir  William  Scroggs, 
Lord  Chief  Justice  of  the  King's  Bench,  Sir  Francis  North, 
Chief  Justice  of  the  Common  Pleas,  Sir  Thomas  Jones,  one 
of  the  Judges  of  the  King's  Bench,  and  Sir  Richard  West, 
one  of  the  Barons  of  the  Exchequer,  were  impeached  by  the 
Commons,  for  partialities  shown  by  them  in  the  adminis- 
tration of  justice  ;  and  the  Chief  Justice  Scroggs,  against 
whom  some  positive  charges  were  well  proved,  was  removed 
from  his  employments. 

The  several  examples  offered  here  to  the  reader  have  been 
taken  from  different  periods  of  the  English  history,  in 
order  to  show  that  neither  the  influence  nor  the  dignity  of 
the  infractors  of  the  laws,  even  when  they  have  been  the 
nearest  servants  of  the  Crown,  have  ever  been  able  to  check 
the  zeal  of  the  Commons  in  asserting  the  rights  of  the 
people.  Other  examples  might  perhaps  be  related  to  the 
same  purpose ;  thougli  the  whole  number  of  those  to  be  met 
with,  will,  upon  inquiry,  be  found  the  smaller,  in  proportion 
as  the  danger  of  infringing  the  laws  has  always  been 
indubitable. 

So  much  regularity  has  even  (from  all  the  circumstances 
above  mentioned)  been  introduced  into  the  operations  of  the 
executive  power  in  England, — such  an  exact  justice  have  the 
people  been  accustomed,  as  a  consequence,  to  expect  from 
that  quarter,  that  even  the  sovereign,  for  his  having  once 
suffered  himself  personally  to  violate  the  safety  of  the  sub- 
ject, did  not  escape  severe  censure.  The  attack  made,  by 
order  of  Charles  the  Second,  on  the  person  of  Sir  Jolin 
Coventry,  filled  the  nation  with  astonishment ;  and  this 
violent  gratification  of  private  passion,  on  the  part  of  the 
sovereign  (a  piece  of  self-indulgence  with  regard  to  inferiors, 
to  which  whole  classes  of  individuals  in  certain  countries 
almost  think  that  they  have  a  right),  excited  a  general  ferment. 

B 
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"  This  event,"  says  Bishop  Burnet,  "  put  the  House  of 
Commons  iu  a  furious  uproar.  It  gave  great  advantages  to 
all  those  who  opposed  the  court ;  and  the  names  of  the 
court  and  country  party,  which  till  now  had  seemed  to  be 
forgotten,  were  revived."* 

These  are  the  limitations  that  have  been  set,  in  the 
English  government,  on  the  operations  of  the  executive 
power  :  limitations  to  which  we  find  nothing  comparable  in 
any  other  free  states,  ancient  or  modern ;  and  which  are 
owing,  as  we  have  seen,  to  that  very  circumstance  which 
seemed  at  first  sight  to  prevent  the  possibility  of  them, — I 
mean  the  greatness  and  unity  of  that  power ;  the  effect  of 
which  has  been,  in  the  event,  to  unite,  upon  the  same 
object,  the  views  and  efforts  of  all  orders  of  the  people. 

From  this  circumstance,  that  is,  the  unity  aud  peculiar 
stability  of  the  executive  power  in  England,  another  most 
advantageous  consequence  has  followed,  that  has  been  before 
noticed,  and  which  it  is  not  improper  to  mention  again  here, 
as  this  chapter  is  intended  to  confirm  the  principles  laid 
down  in  the  former  ones : — I  mean  the  unremitted  continu- 
ance of  the  same  general  union  among  all  ranks  of  men,  and 
the  spirit  of  mutual  justice  which  thereby  continues  to  be 
diffused  through  all  orders  of  subjects. 

Though  surrounded  by  the  many  boundaries  that  have 
just  now  been  described,  the  crown,  we  must  observe,  has 
preserved  its  prerogative  undivided ;  it  still  possesses  its 
whole  effective  strength,  and  is  only  tied  by  its  own  engage- 
ments, and  the  consideration  of  what  it  owes  to  its  dearest 
interests. 

The  great,  or  wealthy  men  in  the  nation,  who,  assisted  by 
the  body  of  the  people,  have  succeeded  in  reducing  the 
exercise  of  its  authority  within  such  well-defined  limits,  can 
have  no  expectation  that  it  will  continue  to  confine  itself  to 
them  any  longer  than  they  themselves  continue,  by  the 
justice  of  their  own  conduct,  to  deserve  that  support  of  the 
people,  which  alone  can  make  them  appear  of  consequence 
in  the  eye  of  the  sovereign, — no  probable  hopes  that  the 

*  See  Burnet's  History,  vol.  i.  anno  1669. — An  Act  of  Parliament 
was  made  on  this  occasion,  for  giving  a  farther  extent  to  the  provisions 
before  made  for  the  personal  security  of  the  subject ;  which  is  still 
called  the  Coventry  Act. 


PRIVILEGES  OF  PARLIAMENT.  243 

crown  will  continue  to  observe  those  laws  by  which  their 
wealth,  dignity,  liberty,  are  protected,  any  longer  than  they 
themselves  also  continue  to  observe  them. 

Nay  more,  all  those  claims  of  their  rights  which  they 
continue  to  make  against  the  crown,  are  encouragements 
which  they  give  to  the  rest  of  the  people  to  assert  their  own 
rights  against  them.  Their  constant  opposition  to  all  arbi- 
trary proceedings  of  that  power,  is  a  continual  declaration 
they  make  against  any  acts  of  oppression  which  the  superior 
advantages  they  enjoy  might  entice  them  to  commit  on  their 
inferior  fellow  subjects.  Nor  was  that  severe  censure,  for 
instance,  which  they  concurred  in  passing  on  an  unguarded 
violent  action  of  their  sovereign,  only  a  restraint  put  upon 
the  personal  actions  of  future  English  kings  ;  no,  it  was  a 
much  more  extensive  provision  for  the  securing  of  public 
liberty ; — it  was  a  solemn  engagement  entered  into  by  all 
the  powerful  men  in  the  state  to  the  whole  body  of  the 
people,  scrupulously  to  respect  the  person  of  the  lowest 
among  them. 

And  indeed  the  constant  tenor  of  the  conduct,  even  of  the 
two  Houses  of  Parliament,  shows  us  that  the  above  obser- 
vations are  not  matters  of  mere  speculation.  From  the 
earliest  times  we  see  the  members  of  the  House  of  Commons 
to  have  been  very  cautious  not  to  assume  any  distinction 
that  might  alienate  from  them  the  affections  of  the  rest  of 
the  people.*  Whenever  those  privileges  which  were  neces- 
sary to  them  for  the  discharge  of  their  trust  have  proved 
burdensome  to  the  community,  they  have  retrenched  them. 
And  those  of  their  members  who  have  applied  either  these 

S)rivileges,  or  in  general  that  influence  which  they  derived 
rom  their  situation,  to  any  oppressive  purposes,  they  them- 
selves have  endeavoured  to  bring  to  punishment. 

*  In  all  cases  of  public  offences,  down  to  a  simple  breach  of  the 
peace,  the  members  of  the  House  of  Commons  have  no  privileges  what- 
ever above  the  rest  of  the  people  ;  they  may  be  committed  to  prison  by 
any  justice  of  the  peace ;  and  are  dealt  with  afterwards  in  the  same 
manner  as  any  other  subjects.  With  regard  to  civil  matters,  their  only 
privilege  is  to  be  free  from  arrests  during  the  time  of  a  session  (a),  and 
forty  days  before  and  forty  days  after ;  but  they  may  be  sued,  by  process 
against  their  goods,  for  any  just  debt  during  that  time. 

(a)  This  is  incorrect.  Members  are  free  from  arrest  not  only  during 
the  whole  Parliament,  but  as  long  as  they  are  members  of  Parliament. 
Their  effects  may,  however,  be  attached  and  sold  under  execution. — Ed. 
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Thus  we  see,  that,  in  the  reign  of  James  the  First,  Sir 
Giles  Montpeson,  a  member  of  the  House  of  Commons, 
having  been  guilty  of  monopolies,  and  other  acts  of  great 
oppression  on  the  people,  was  not  only  expelled,  but  im- 
peached and  prosecuted  with  the  greatest  warmth  by  the 
House,  and  finally  condemned  by  the  Lords  to  be  publicly 
degraded  from  his  rank  of  a  knight,  held  for  ever  an  infa- 
mous person,  and  imprisoned  during  life. 

In  the  same  reign,  Sir  John  Benet,  who  was  also  a 
member  of  the  House  of  Commons,  having  been  found  to 
have  been  guilty  of  corrupt  practices,  in  his  capacity  of 
judge  of  the  Prerogative  Court  of  Canterbury  (such  as 
taking  exorbitant  fees,  and  the  like),  was  expelled  the  House, 
and  prosecuted  for  those  offences. 

In  the  year  1641,  Mr.  Henry  Benson,  member  for 
Knaresborough,  having  been  detected  in  selling  protections, 
experienced  likewise  the  indignation  of  the  House,  and  was 
expelled.* 

In  fine,  in  order,  as  it  were,  to  make  it  completely  noto- 
rious, that  neither  the  condition  of  representative  of  the 
people,  nor  even  any  degree  of  influence  in  their  House, 
could  excuse  any  of  them  from  strictly  observing  the  rules  of 
justice,  the  Commons  did  on  one  occasion  pass  the  most 
severe  censure  they  had  power  to  inflict,  upon  their  speaker 
himself,  for  having,  in  a  single  instance,  attempted  to  con- 
vert the  discharge  of  his  duty,  as  speaker,  into  the  means  of 
private  emolument. — Sir  John  Trevor,  speaker  of  the  House 
of  Commons,  having,  in  the  sixth  year  of  the  reign  of  King 
William,  received  a  thousand  guineas  from  the  city  of 
London,  "  as  a  gratuity  for  the  trouble  he  had  taken  with 
regard  to  the  passing  of  the  Orphan  Bill"  was  voted  guilty 
of  a  high  crime  and  misdemeanor,  and  expelled  the  house. 
Even  the  inconsiderable  sum  of  twenty  guineas,  which  Mr. 
Hungerford,  another  member,  had  been  weak  enough  to 
accept  on  the  same  score,  was  looked  upon  as  deserving  the 
notice  of  the  house  ;  and  he  was  likewise  expelled.f 

*  John  Wilkes  may  be  said  to  have  been  expelled.  So  were  Joseph 
Hunt  in  1810,  Joseph  Walsh  in  1812,  and  Lord  Cochrane  and  A.  C. 
Johnstone  in  1814. — Ed., 

t  Other  examples  of  the  attention  of  the  House  of  Commons  to  the 
conduct  of  their  members  might  be  produced,  either  before  or  after  that 
which  is  mentioned  here.     The  reader  may,  for  instance,  see  the  relation 
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If  we  turn  our  view  towards  the  House  of  Lords,  we 
shall  find  that  they  have  also  constantly  taken  care  that 
their  peculiar  privileges  should  not  prove  impediments  to 
the  common  justice  which  is  due  to  the  rest  of  the  people.* 
They  have  constantly  agreed  to  every  just  proposal  that  has 
been  made  to  them  on  that  subject  by  the  Commons :  and 
indeed,  if  we  consider  the  numerous  and  oppressive  privi- 
leges claimed  by  the  nobles  in  most  other  countries,  and  the 
vehement  spirit  with  which  they  are  commonly  asserted, 
we  shall  think  it  no  small  praise  to  the  body  of  the  nobility 
in  England  (and  also  to  the  nature  of  that  government  of 
which  they  make  a  part),  that  it  has  been  by  their  free  con- 
sent that  their  privileges  have  been  confined  to  what  they 
now  are ;  that  is  to  say,  to  no  more,  in  general,  than  what 
is  necessary  to  the  accomplishment  of  the  end  and  constitu- 
tional design  of  that  house. 

In  the  exercise  of  their  judicial  authority  with  regard  to 
civil  matters,  the  Lords  have  manifested  a  spirit  of  equity 
nowise  inferior  to  that  which  they  have  shown  in  then- 
legislative  capacity.  They  have,  in  the  discharge  of  that 
function  (which  of  all  others  is  so  liable  to  create  tempta- 
tions), shown  an  incorruptness  really  superior  to  what  any 
judicial  assembly  in  any  other  nation  can  boast.  Nor  do  I 
think  that  I  run  any  risk  of  being  contradicted,  when  I  say, 
that  the  conduct  of  the  House  of  Lords,  in  their  civil  judicial 
capacity,  has  constantly  been  such  as  has  kept  them  above 
the  reach  of  even  suspicion  or  slander. 

Even  that  privilege  which  they  enjoy,  of  exclusively  trying 
their  own  members,  in  case  of  any  accusation  that  may 
affect  their  lives  (a  privilege  which  we  might  at  first  sight 
think  repugnant  to  the  idea  of  a  regular  government,  and 
even  alarming  to  the  rest  of  the  people),  has  constantly  been 

of  their  proceedings  in  the  affair  of  the  South-Sea  Company  scheme ; 
and  a  few  years  after,  in  that  of  the  Charitable  Corporation,— a  fraudu- 
lent scheme,  particularly  oppressive  to  the  poor,  for  which  several  mem- 
bers were  expelled. 

*  In  case  of  a  public  offence,  or  even  a  simple  breach  of  the  peace,  a 
peer  may  be  committed  till  he  finds  bail,  by  any  justice  of  the  peace : 
and  peers  are  to  be  tried  by  the  common  course  of  law,  for  all  offences 
under  felony.  With  regard  to  civil  matters,  they  are  at  all  times  free 
from  arrests ;  but  execution  may  be  had  against  their  effects,  in  the 
same  manner  as  against  those  of  other  subjects. 
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rendered,  by  the  Lords,  subservient  to  the  purpose  of  doing 
justice  to  their  fellow  subjects  ;  and  if  we  cast  our  eyes 
either  on  the  collection  of  the  State  Trials,  or  on  the  History 
of  England,  we  shall  find  very  few  examples,  if  any,  of  a 
peer  really  guilty  of  the  offence  laid  to  his  charge  that  has 
derived  any  advantage  from  his  not  being  tried  by  a  jury  of 
commoners. 

Nor  has  this  just  and  moderate  conduct  of  the  two 
Houses  of  Parliament,  in  the  exercise  of  their  powers 
(a  moderation  so  unlike  what  has  been  related  of  the  conduct 
of  the  powerful  men  in  the  Roman  republic),  been  the  only 
happy  consequence  of  that  salutary  jealousy  which  those 
two  bodies  entertain  of  the  power  of  the  crown.  The  same 
motive  has  also  engaged  them  to  exert  their  utmost  endea- 
vours to  put  the  courts  of  justice  under  proper  restraints  ; 
a  point  of  the  highest  importance  to  public  liberty. 

They  have,  from  the  earliest  times,  preferred  complaints 
against  the  influence  of  the  crown  over  these  courts,  and  at 
last  procured  laws  to  be  enacted  by  which  such  influence  has 
been  entirely  prevented ;  all  which  measures,  we  must 
observe,  were  at  the  same  time  strong  declarations  that  no 
subjects,  however  exalted  their  rank  might  be,  were  to  think 
themselves  exempt  from  submitting  to  the  uniform  course  of 
the  law,  or  hope  to  influence  or  overawe  it.  The  severe 
examples  which  they  hav^ united  to  make  on  those  judges 
who  have  rendered  themselves  the  instruments  of  the 
passions  of  the  sovereign,  or  of  the  designs  of  the  ministers 
of  the  crown,  are  also  awful  warnings  to  the  judges  who 
have  succeeded  them,  never  to  attempt  to  deviate  in  favour 
of  any,  the  most  powerful  individuals,  from  that  straight  line 
of  justice  which  the  joint  wisdom  of  the  legislature  has  once 
marked  out  to  them. 

This  singular  situation  of  the  English  judges,  relatively  to 
the  three  constituent  powers  of  the  state  (and  also  the  for- 
midable support  which  they  are  certain  to  receive  from  them 
as  long  as  they  continue  to  be  the  faithful  ministers  of 
justice),  has  at  last  created  such  an  impartiality  in  the  dis- 
tribution of  public  justice  in  England,  has  introduced  into 
the  courts  of  law  the  practice  of  such  a  thorough  disregard 
to  either  the  influence  or  wealth  of  the  contending  parties, 
and  procured  to  every  individual,  both  such  an  easy  access  to 
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these  courts,  and  such  a  certainty  of  redress,  as  are  not  to 
be  paralleled  in  any  other  government.  Philip  de  Comines, 
so  long  as  three  hundred  years  ago,  commended  in  strong 
terms  the  exactness  with  which  justice  was  done  in  England  ' 
to  all  ranks  of  subjects  ;  and  the  impartiality  with  which 
the  same  is  administered  in  these  days,  will,  with  still  more 
reason,  excite  the  surprise  of  every  stranger  who  has  an 
opportunity  of  observing  the  customs  of  this  country.* 

Indeed,  to  such  a  degree  of  impartiality  has  the  adminis- 
tration of  public  justice  been  brought  in  England,  that  it  is 
saying  nothing  beyond  the  exact  truth,  to  affirm  that  any 
violation  of  the  laws,  though  perpetrated  by  men  of  the 
most  extensive  influence — nay,  though  committed  by  the 
special  direction  of  the  very  first  servants  of  the  crown — 
will  be  publicly  and  completely  redressed.  And  the  very 
lowest  of  subjects  will  obtain  such  redress,  if  he  has  but 
spirit  enough  to  stand  forth,  and  appeal  to  the  laws  of  his 
country.  Most  extraordinary  circumstances  these  !  which 
those  who  know  the  difficulty  of  establishing  just  laws 
among  mankind,  and  of  providing  afterwards  for  their  due 
execution,  only  find  credible  because  they  are  matters  of 
fact,  and  can  begin  to  account  for,  only  when  they  look  up 
to  the  constitution  of  the  government  itself :  that  is  to  say, 

*  Soon  after  I  came  to  England  for  the  first  time  (if  the  reader  will 
give  me  leave  to  make  meution  of  myself  in  this  ease),  an  action  was 
brought  in  a  court  of  justice  against  a  prince  very  nearly  related  to  the 
crown ;  and  a  noble  lord  was  also,  much  about  that  time,  engaged  in  a 
law-suit  for  the  property  of  some  valuable  lead  mines  in  Yorkshire.  I 
could  not  but  observe,  that  in  botli  these  cases  a  decision  was  given 
against  the  two  most  powerful  parties ;  though  I  wondered  but  little  at 
this,  because  I  had  before  heard  much  of  the  impartiality  of  the  law 
proceedings  in  England,  and  was  prepared  to  see  instances  of  that  kind. 
But  what  I  was  much  surprised  at  was,  that  nobody  appeared  to  be  in 
the  least  so,  even  at  the  strictness  with  which  the  ordinary  course  of  the 
law  had,  particularly  in  the  former  case,  been  adhered  to  ;  and  that 
those  proceedings  which  I  was  disposed  to  consider  as  great  instances 
of  justice,  to  the  production  of  which  some  circumstances  peculiar  to 
the  times,  at  least  some  uncommon  virtue  or  spirit  on  the  part  of  the 
judges,  must  have  more  or  less  co-operated,  were  looked  upon  by  all 
those  whom  I  had  heard  speak  about  it,  as  nothing  more  than  the  com- 
mon and  expected  course  of  things.  This  circumstance  became  a  strong 
inducement  to  me  to  inquire  into  the  nature  of  a  government  by  which 
such  effects  were  produced. 
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when  they  consider  the  circumstances  in  which  the  executive 
power,  or  the  crown,  is  placed  in  relation  to  the  two  bodies 
that  concur  with  it  to  form  the  legislature, — the  circum- 
stances in  Avhich  those  two  assemblies  are  placed  in  relation 
to  the  crown,  and  to  each  other, — and  the  situation  in 
which  all  the  three  find  themselves  with  respect  to  the  whole 
body  of  the  people.* 

*  The  assertion  above  made,  with  respect  to  the  impartiality  with 
which  justice  is,  in  all  cases,  administered  in  England,  not  being  of  a 
nature  to  be  proved  by  alleging  single  facts,  I  have  entered  into  no  par- 
ticulars on  that  account.  However,  I  will  subjoin  two  cases,  which,  I 
think,  cannot  but  appear  remarkable  to  the  reader. 

The  first  is  the  case  of  the  prosecution  commenced  in  the  year  1763, 
by  some  journeymen  printers,  against  the  king's  messengers,  for  appre- 
hending and  imprisoning  them  for  a  short  time,  by  virtue  of  a  general 
■warrant  from  the  Secretary  of  State ;  and  that  which  was  afterwards 
carried  on  by  another  private  individual  against  one  of  the  Secretaries 
themselves.  In  these  actions,  all  the  ordinary  forms  of  proceedings 
used  in  cases  of  actions  between  private  subjects  were  strictly  adhered 
to ;  and  both  the  Secretary  of  State  and  the  messengers  were,  in  the 
end,  condemned.  Yet,  which  it  is  proper  the  reader  should  observe, 
from  all  the  circumstances  that  accompanied  this  affair,  it  is  difficult  to 
propose  a  case  in  which  ministers  could,  of  themselves,  be  under  greater 
temptations  to  exert  an  undue  influence  to  hinder  the  ordinary  course 
of  justice.  Nor  were  the  acts  for  which  those  ministers  were  con- 
demned acts  of  evident  oppression,  which  nobody  could  be  found  to 
justify.  They  had  done  nothing  but  follow  a  practice,  of  which  they 
found  several  precedents,  established  in  their  offices ;  and  their  case,  if 
I  am  well  informed,  was  such  that  most  individuals,  under  similar  cir- 
cumstances, would  have  thought  themselves  authorised  to  have  acted  as 
they  had  done.' 

The  second  case  I  propose  to  relate  affords  a  singular  instance  of  the 
confidence  with  which  all  subjects  in  England  claim  what  they  think 
their  just  rights,  and  of  the  certainty  with  which  the  remedies  of  the 
law  are  in  all  cases  open  to  them.  The  fact  I  mean,  is  the  arrest  exe- 
cuted in  the  reign  of  Queen  Anne,  in  the  year  1708,  on  the  person  of 
the  Russian  Ambassador,  by  taking  him  out  of  his  coach  for  the  sum 
of  fifty  pounds.  And  the  consequences  that  followed  this  fact  are  still 
more  remarkable.  The  Czar  highly  resented  the  affront,  and  demanded 
that  the  Sheriff  of  Middlesex,  and  all  others  concerned  in  the  arrest, 
should  be  punished  with  instant  death.  "  But  the  Queen,"  to  the 
amazement  of  that  despotic  court,  says  Judge  Blackstone,  from  whom  I 
borrowed  this  fact,  "  directed  the  Secretary  of  State  to  inform  him 
that  she  could  inflict  no  punishment  upon  any,  the  meanest  of  her  sub- 
jects, unless  warranted  by  the  law  of  the  land."  An  act  was  afterwards 
passed  to  free  from  arrests  the  persons  of  foreign  ministers,  and  such  of 
their  servants  as  they  have  delivered  a  list  of  to  the  Secretary  of  State. 
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In  fine,  a  very  remarkable  circumstance  in  the  English 
government  (and  which  alone  evinces  something  peculiar  and 
excellent  in  its  nature),  is  that  spirit  of  extreme  mildness 
with  which  justice,  in  criminal  cases,  is  administered  in 
England :  a  point  with  regard  to  which  England  differs  from 
all  other  countries  in  the  world. 

When  we  consider  the  punishments  in  use  in  the  other 
states  of  Europe,  we  wonder  how  men  can  be  brought 
to  treat  their  fellow-creatures  with  so  much  cruelty; 
and  the  bare  "Consideration  of  those  punishments  would 
sufficiently  convince  us  (if  we  did  not  know  the  fact  from 
other  circumstances)  that  the  men  in  those  states  who 
frame  the  laws,  and  preside  over  their  execution,  have  little 
apprehension  that  either  they,  or  their  friends,  will  ever  fall 
victims  to  those  laws  which  they  thus  rashly  establish. 

In  the  Roman  republic,  circumstances  of  the  same  nature 
with  those  just  mentioned  were  also  productive  of  the 
greatest  defects  in  the  kind  of  criminal  justice  which  took 
place  in  it.  That  class  of  citizens  who  were  at  the  head  of 
the  republic,  and  who  knew  how  mutually  to  exempt  each 
other  from  the  operation  of  any  too  severe  laws  or  practice, 
not  only  allowed  themselves  great  liberties,  as  we  have  seen, 
in  disposing  of  the  lives  of  the  inferior  citizens,  but  had  also 
introduced,  into  the  exercise  of  the  illegal  powers  they 
assumed  to  themselves  in  that  respect,  a  great  degree  of 
cruelty.* 

Nor  were  things  more  happily  conducted  in  the  Grecian 
republics.  From  their  democratical  nature,  and  the  frequent 
revolutions  to  which  they  were  subject,  we  naturally  expect 
to  find  that  authority  used  with  mildness  which  those  who 
enjoyed  it  must  have  known  to  have  been  precarious ;  yet 
such  were  the  effects  of  the  violence  attending  those  very 

"  A  copy  of  this  act,  elegantly  engrossed  and  illuminated,"  continues 
Judge  Blackstone,  "  was  sent  to  Moscow,  and  an  ambassador  extraor- 
dinary commissioned  to  deliver  it." 

*  The  common  manner  in  which  the  Senate  ordered  citizens  to  be 
put  to  death,  was  by  throwing  them  headlong  from  the  top  of  the  Tar- 
peian  rock.  The  consuls,  or  other  particular  magistrates,  sometimes 
caused  citizens  to  expire  upon  a  cross ;  or,  which  was  a  much  more 
common  case,  ordered  them  to  be  beaten  to  death,  with  their  heads 
fastened  between  the  branches  of  a  fork ;  which  they  called  cervicem 
furc<B  imerere. 
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revolutions,  that  a  spirit  both  of  great  irregularity  and 
cruelty  had  taken  place  among  the  Greeks  in  the  exercise  of 
the  power  of  inflicting  punishments.  The  very  harsh  laws 
of  Draco  are  well  known,  of  which  it  was  said  they  were  not 
written  with  ink  but  with  blood.  The  severe  laws  of  the 
Twelve  Tables  among  the  Romans  were  in  great  part 
brought  over  from  Greece.  And  it  was  an  opinion  com- 
monly received  in  Rome,  that  the  cruelties  practised  by 
the  magistrates  on  the  citizens  were  only  imitations  of  the 
examples  which  the  Greeks  had  given  them.1* 

In  fine,  the  use  of  torture,  that  method  of  administering 
justice  in  which  folly  may  be  said  to  be  added  to  cruelty, 
had  been  adopted  by  the  Greeks  in  consequence  of  the  same 
causes  which  had  occurred  to  produce  the  irregularity  of 
their  criminal  justice.  And  the  same  practice  continues,  in 
these  days,  to  prevail  on  the  continent  of  Europe,  in  conse- 
quence of  that  general  arrangement  of  things  which  creates 
there  such  a  carelessness  about  remedying  the  abuses  of 
public  authority. 

But  the  nature  of  that  same  government  which  has  pro- 
cured to  the  people  of  England  all  the  advantages  we  have 
before  described,  has,  with  still  more  reason,  freed  them 
from  the  most  oppressive  abuses  which  prevail  in  other 
countries. 

That  wantonness  in  disposing  of  the  dearest  rights  of 
mankind,  those  insults  upon  human  nature,  of  which  the 
frame  of  the  governments  established  in  other  states  una- 
voidably becomes  more  or  less  productive,  are  entirely 
banished  from  a  nation  which  has  the  happiness  of  having 
its  interest  guarded  by  men  who  continue  to  be  themselves 
exposed  to  the  pressure  of  those  laws  which  they  concur  in 
making,  and  of  every  tyrannic  practice  which  they  suffer  to 
be  introduced, — by  men  whom  the  advantages  which  they 
possess  above  the  rest  of  the  people  render  only  more 
exposed  to  the  abuses  they  are  appointed  to  prevent,  only 


*  Csesar  expressly  reproaches  the  Greeks  with  this  fact  in  his  speech 
in  favour  of  the  accomplices  of  Catiline,  which  Sallust  has  transmitted 
to  us: — "Eodem  illo  tempore,  Grseciffi  morem  imitati  (majores  nostri), 
verberibus  animadvertebant  in  cives ;  de  condemnatis  summuin  suppli- 
ciuni  sumebant." 
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more  alive  to  the  dangers  agaiust  which  it  is  their  duty  to 
defend  the  community.* 

Hence  we  see  that  the  use  of  the  torture  has,  from  the 
earliest  times,  been  utterly  unknown  in  England.  And  all 
attempts  to  introduce  it,  whatever  might  be  the  power  of 
those  who  made  them,  or  the  circumstances  in  which  they 
renewed  their  endeavours,  have  been  strenuously  opposed 
and  defeated.f 

From  the  same  cause  also  arose  that  remarkable  forbear- 
ance of  the  English  laws  to  use  any  cruel  severity  in  the 
punishments  which  experience  showed  it  was  necessary  for 
the  preservation  of  society  to  establish  ;  and  the  utmost 
vengeance  of  those  laws,  even  against  the  most  enormous 
offenders,  never  extends  beyond  the  simple  deprivation  of 
life.: 

Nay,  so  anxious  has  the  English  legislature  been  to  esta- 
blish mercy,  even  to  convicted  offenders,  as  a  fundamental 

*  Historians  take  notice  that  the  Commons,  in  the  reign  of  Charles  II., 
made  haste  to  procure  the  abolition  of  the  old  statute,  Be  Hwretico  com- 
burendo  (for  burning  heretics),  as  soon  as  it  became  publicly  known  that 
the  presumptive  heir  to  the  crown  was  a  Soman  Catholic.  Perhaps 
tbey  would  not  have  been  so  diligent  and  earnest,  if  they  had  not  been 
fully  convinced  that  a  member  of  the  House  of  Commons,  or  his  friends, 
might  be  brought  to  trial  as  easily  as  any  other  individuals  among  the 
people,  so  long  as  an  express  and  written  law  could  be  produced  against 
them. 

t  This  assertion  is  incorrect.  The  torture  has  frequently  been  used 
in  England.  The  rack,  scavenger's  daughter,  iron  screw,  gauntlets,  and 
cell  of  little  ease,  were  instruments  to  inflict  the  most  excruciating  tor- 
ture upon  Papists.  The  Puritans  did  not  always  escape  the  engines  of 
Elizabeth's  High  Court  of  Commission.  At  present  the  remarks  of 
De  Lolme  with  regard  to  punishments  are  perfectly  applicable ;  but 
when  he  wrote,  the  number  of  capital  offences  were  disgraceful  to  our 
laws  ;  for  stealing  to  the  value  of  one  shilling,  and  the  crime  of  murder, 
were  equally  visited  with  the  punishment  of  death  ;  and  women  for 
petite  treason  might,  by  law,  be  sentenced  to  be  burnt  alive. —  Ed. 

X  A  very  singular  instance  occurs  in  the  history  of  the  year  1605,  of 
the  care  of  the  English  legislature  not  to  suffer  precedents  of  cruel 
practices  to  be  introduced.  During  the  time  that  those  concerned  in 
the  gunpowder-plot  were  under  sentence  of  death,  a  motion  was  made 
in  the  House  of  Commons  to  petition  the  King  that  the  execution  might 
be  stayed,  in  order  to  consider  of  some  extraordinary  punishment  to  be 
inflicted  upon  them ;  but  this  motion  was  rejected.  A  proposal  of  the 
same  kind  was  also  made  in  the  House  of  Lords,  where  it  was  dropped. 
— See  the  Parliamentary  History  of  England,  vol.  v.  anno  1605. 
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principle  of  the  government  of  England,  that  they  made  it 
an  express  article  of  that  great  public  compact  which  was 
framed  at  the  important  a?ra  of  the  Eevolution,  that  "  no 
cruel  and  unusual  punishments"  should  be  enforced.* 
They  even  endeavoured,  by  adding  a  clause  for  that  purpose 
to  the  oath  which  kings  were  thenceforward  to  take  at  their 
coronation,  as  it  were  to  render  it  an  everlasting  obligation 
of  Euglish  kings,  to  make  justice  to  be  "executed  with 
mercy."  f 


CHAPTEE  XYII. 


A  MOBE  INWABD  VIEW  OF  THE  ENGLISH  GOYEBNMENT  THAN  HAS 
HITHEBTO  BEEN  OFFEBED  TO  THE  BEADEB  IN  THE  COUBSE  OF  THIS 
WOBE. — VEBT  ESSENTIAL  DIFFEBENCE3  BETWEEN  THE  ENGLISH  MO- 
NABCHY,  AS  A  MONABCHY,  AND  ALL  THOSE  WITH  WHICH  WE  ABE 
ACQUAINTED. 

The  doctrine  constantly  maintained  in  this  work,  and  which 
has,  I  think,  been  sufficiently  supported  by  facts  and  com- 
parisons drawn  from  the  history  of  other  countries,  is,  that 
the  remarkable  liberty  enjoyed  by  the  English  nation  is 
essentially  owing  to  the  impossibility  under  which  their 
leaders,  or  in  general  all  men  of  power  among  them,  are 
placed,  of  invading  and  transferring  to  themselves  any 
branch  of  the  governing  executive  authority ;  which  authority 
is  exclusively   vested,  and   firmly  secured,  in   the  crown. 

*  See  the  Bill  of  Rights,  art.  x. — "  Excessive  bail  ought  not  to  be 
required,  nor  excessive  fines  imposed ;  nor  cruel  and  unusual  punish- 
ments inflicted." 

t  Those  same  dispositions  of  the  English  legislature  which  have  led 
them  to  take  such  precautions  in  favour  even  of  convicted  offenders, 
have  still  more  engaged  them  to  make  provisions  in  favour  of  such  per- 
sons as  are  only  suspected  and  accused  of  having  committed  offences  of 
any  kind.  Hence  the  zeal  with  which  they  have  availed  themselves  of 
every  important  occasion — such,  for  instance,  as  that  of  the  Revolution  — 
to  procure  new  confirmations  to  be  given  to  the  institution  of  the  trial 
by  jury,  to  the  laws  on  imprisonments,  and  in  general  to  that  system  of 
criminal  jurisprudence  of  which  a  description  has  been  given  in  the  first 
part  of  this  work. 
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Hence  the  anxious  care  with  which  those  men  continue  to 
watch  the  exercise  of  that  authority.  Hence  their  perse- 
verance in  observing  every  kind  of  engagement  which 
themselves    may  have  entered    into  with  the  rest  of  the 

PeoPle-  .,        . 

But  here  a  consideration  of  a  most  important  kind  presents 

itself:    How  conies  the  crown  in  England  thus  constantly 

to  preserve  to  itself    (as  we  see  it    does)  the    executive 

authority    in  the    state,  and   moreover  to  preserve    it  so 

completely  as  to  inspire  the  great  men  in  the  nation  with 

that  conduct  so  advantageous  to  public  liberty,  which  has 

just  been  mentioned  ?     These  are  effects  which  we  do  not 

find,  upon  examination,  that  the  power  of  crowns  has  hitherto 

been  able  to  produce  in  other  countries. 

In  all  states  of  a  monarchical  form,  we  indeed  see  that 
those  men  whom  their  rank  and  wealth,  or  their  personal 
power  of  any  kind,  have  raised  above  the  rest  of  the  people, 
have  formed  combinations  among  themselves  to  oppose  the 
power  of  the  monarch.  But  their  views,  we  must  observe, 
in  forming  these  combinations,  were  not  by  any  means  to  set 
general  and  impartial  limitations  on  the  sovereign  authority. 
They  endeavour  to  render  themselves  entirely  independent 
of  that  authority  ;  or  even  utterly  to  annihilate  it,  according 
to  circumstances. 

Thus  we  see  that  in  all  the  states  of  ancient  Greece,  the 
kings  were  at  last  destroyed  and  exterminated.  The  same 
event  happened  in  Italy,  where  in  remote  times  there  existed 
for  a  while  several  kingdoms,  as  we  learn  both  from  the 
ancient  historians  and  poets.  And  in  Bome,  we  even  know 
the  manner  and  circumstances  in  which  such  a  revolution 
was  brought  about. 

In  more  modern  times,  we  see  the  numerous  monarchical 
sovereignties  (which  had  been  raised  in  Italy  on  the  ruins 
of  the  Boman  empire)  successively  destroyed  by  powerful 
factions  :  and  events  of  much  the  same  nature  have  at 
different  times  taken  place  in  the  kingdoms  established  in 
the  other  parts  of  Europe. ' 

In  Sweden,  Denmark,  and  Poland,  for  instance,  we  find 
the  nobles  reducing  their  sovereigns  to  the  condition  of 
simple  presidents  over  their  assemblies, — of  mere  ostensible 
heads  of  the  government. 
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In  Germany  and  in  France,  countries  where  the  monarchs, 
being  possessed  of  considerable  demesnes,  were  better  able 
to  maintain  their  independence  than  the  princes  just 
mentioned,  the  nobles  waged  war  against  them,  sometimes 
singly  and  sometimes  jointly ;  and  events  similar  to  these 
have  successively  happened  in  Scotland,  Spain,  and  the 
modern  kingdoms  of  Italy. 

In  fine,  it  has  only  been  by  means  of  standing  armed 
forces  that  the  sovereigns  of  most  of  the  kingdoms  we 
have  mentioned  have  been  able,  in  a  course  of  time,  to 
assert  the  prerogatives  of  the  crown.  And  it  is  only 
by  continuing  to  keep  up  such  forces,  that,  like  the  eastern 
monarchs,  and  indeed  like  all  the  monarchs  that  ever 
existed,  they  continue  to  be  able  to  support  their 
authority. 

How  therefore  can  the  crown  of  England,  without  the 
assistance  of  any  armed  force,  maintain,  as  it  does,  its 
numerous  prerogatives  ?  How  can  it,  under  such  circum- 
stances, preserve  to  itself  the  whole  executive  power  in  the 
state  ?  For  here  we  must  observe,  the  crown  in  England 
does  not  derive  any  support  from  what  regular  forces  it  has 
at  its  disposal ;  and  if  we  doubted  this  fact,  we  need  only 
look  to  the  astonishing  subordination  in  which  the  military 
is  kept  to  the  civil  power,  to  become  convinced  that  an 
English  king  is  not  indebted  to  his  army  for  the  preservation 
of  his  authority .f 

If  we  could  suppose  that  the  armies  of  the  kings  of  Spain 
or  of  France,  for  instance,  were,  through  some  very  extra- 
ordinary circumstance,  all  to  vanish  in  one  night,  the  power 
of  those  sovereigns,  we  must  not  doubt,  would,  in  six 
months,  be  reduced  to  a  mere  shadow.  They  would  imme- 
diately behold  their  prerogatives,  however  formidable  they 
may  be  at  present,  invaded  and  dismembered  ;t  and  sup- 
posing that  regular  governments  continued  to  exist,  they 
would  be  reduced  to  have  little  more  influence  in  them  than 


*  Henry  VIII.,  the  most  absolute  prince,  perhaps,  who  ever  sat 
upon  a  throne,  kept  no  standing  army. 

t  As  was  the  case  in  the  several  kingdoms  into  which  the  Spanish 
monarchy  was  formerly  divided ;  and,  in  no  very  remote  times,  in 
France  itself. 
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the  doges  of  Venice  or  of  Genoa  possess  in  the  governments 
of  those  republics.* 

How,  therefore, — to  repeat  the  question  once  more,  which 
is  one  of  the  most  interesting  that  can  occur  in  politics, — 
how  can  the  crown  in  England,  without  the  assistance  of 
any  armed  force,  avoid  those  dangers  to  which  all  other 
sovereigns  are  exposed  ? 

How  can  it,  without  any  such  force,  accomplish  even 
incomparably  greater  works  than  those  sovereigns,  with  their 
powerful  armies,  are,  we  find,  in  a  condition  to  perform  ? 
How  can  it  bear  that  universal  effort  (unknown  in  other 
monarchies),  which,  we  have  seen,  is  continually  and  openly 
exerted  against  it  ?  How  can  it  even  continue  to  resist  this 
effort  so  powerfully  as  to  preclude  all  individuals  whatever 
from  entertaining  any  views  besides  those  of  setting  just  and 
general  limitations  to  the  exercise  of  its  authority  ?  How  can 
it  enforce  the  laws  upon  all  subjects,  indiscriminately,  without 
injury,  or  danger  to  itself  ?  How  can  it,  in  fine,  impress  the 
minds  of  all  the  great  men  in  the  state  with  so  lasting  a 
jealousy  of  its  power,  as  to  necessitate  them,  even  in  the  exer- 
cise of  their  undoubted  rights  and  privileges,  to  continue  to 
court  and  deserve  the  affection  of  the  rest  of  the  people  ?f 

*  Or  than  the  kings  of  Sweden  were  allowed  to  enjoy,  before  the  last 
revolution  (of  1772)  in  that  country. 

f  De  Lolme,  in  this  magnificent  eulogy,  seems  to  have  overlooked  the 
history  of  England ;  for  the  stability  of  tie  Crown  has  only  become 
firmly  secure  since  the  revolution  of  1688 ;  and  the  succession  of  the 
present  reigning  family  by  the  Act  of  Settlement.  Previously,  with  the 
exception  of  the  Tudor  dynasty,  the  irregular  successions  to  the  English 
crown,  and  the  fatalities  of  the  kings  of  England,  are  remarkable.  The 
first  Norman  sovereign  became  king  by  conquest ;  his  eldest  son  was 
slain  in  the  New  Forest ;  the  next  heir,  Robert,  was  deposed  in  Nor- 
mandy, and  imprisoned  for  life  in  England  by  his  brother,  William 
Rufus,  who  also  murdered  his  nephew,  the  lawful  heir.  Henry  I.  and 
Stephen  were  both  usurpers.  John  seized  the  crown,  and  with  his  own 
hand  slew  his  nephew,  Arthur  of  Bretagne,  the  legitimate  heir.  Ed- 
ward II.  was  barbarously  put  to  death.  Richard  II.  was  murdered. 
Henry  IV.  was  an  usurper,  and  his  grandson,  Henry  VI.,  was  murdered. 
Edward  IV.  was  an  usurper ;  his  brother,  the  Duke  of  Clarence,  was 
executed  ;  and  his  own  sons,  Edward  V.  and  the  Duke  of  York,  were 
both  murdered  by  their  uncle,  Richard  III.,  who  usurped  the  crown, 
and  was  killed  hi  battle.  The  first  of  tie  Tudors  was  not  the  legitimate 
prince,  although  his  heirs  continued  to  succeed  him  until  Charles  I.  was 
beheaded.    James  II.  was  deposed.    William  III.  had  no  legitimate 
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Those  great  men,  I  shall  answer,  who  even  in  quiet  times 
prove  so  formidable  to  other  monarchs,  are  in  England 
divided  into  two  assemblies ;  and  such,  it  is  necessary  to  add, 
are  the  principles  upon  which  this  division  is  made,  that  from 
it  result,  as  necessary  consequences,  the  solidity  and  the 
indivisibility  of  tbe  power  of  the  crown. 

The  reader  may  perceive  that  I  have  led  him,  in  the  course 
of  this  work,  much  beyond  the  line  within  which  writers  on 
the  subject  of  government  have  confined  themselves  ;  or 
rather,  that  I  have  followed  a  track  entirely  different  from 
that  which  those  writers  have  pursued.  But  as  the  observa- 
tion just  made,  on  the  stability  of  the  power  of  the  crown 
in  England,  and  the  cause  of  it,  is  new  in  its  kind,  so  do 
the  principles  from  which  its  truth  is  to  be  demonstrated 
totally  differ  from  what  is  commonly  looked  upon  as  the 
foundation  of  the  science  of  politics.  To  lay  those  prin- 
ciples here  before  the  reader,  in  a  manner  completely  satis- 
factory to  him,  would  lead  us  into  philosophical  discussions 
on  what  really  constitutes  the  basis  of  governments  and 
power  amongst  mankind,  both  extremely  long,  and  in  a 
great  measure  foreign  to  the  subject  of  this  book.  I 
shall  therefore  content  myself  with  proving  the  above 
observations  by  facts ;  which  is  more  after  all.  than  po- 
litical writers  usually  undertake  to  do  with  regard  to  their 
speculations. 

As  I  chiefly  proposed  to  show  that  the  extensive  liberty 
the  English  enjoy  is  the  result  of  the  peculiar  frame  of 
their  government,  and  occasionally   to  compare  the  same 

right  to  the  throne,  but  was  crowned  in  virtue  of  a  solemn  contract  with 
the  nation.  Anne  was  not  the  legitimate  heir  to  the  crown,  but  was 
enthroned  by  the  national  will,  to  the  exclusion  of  her  brother,  who  was 
not  a  Protestant.  George  I.  was  raised  to  the  throne,  not  as  the  most 
immediate  heir,  but  as  the  nearest  protestant  prince.  And  now,  with 
Lord  Bolingbroke,  we  may  say  : — "  Let  the  illustrious  and  royal  house 
that  hath  been  called  to  the  government  of  these  kingdoms,  govern 
them  till  time  shall  be  no  more.  But  let  the  spirit  as  well  as  the  letter 
of  the  Constitution  they  are  entrusted  to  preserve,  be,  as  it  ought  to  be, 
and  as  we  promise  ourselves  it  will  be,  the  sole  rule  of  their  government 
and  the  sole  support  of  their  power;  and  whatever  happens  in  the 
various  course  of  human  contingencies,  whatever  be  the  fate  of  particular 
persons,  of  houses  or  families,  let  the  liberties  of  Great  Britain  be  im- 
mortal."— Ed. 
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with  the  republican  form,  I  even  had  at  first  intended  to 
confine  myself  to  that  circumstance,  which  both  constitutes 
the  essential  difference  between  those  two  forms  of  govern- 
ment, and  is  the  immediate  cause  of  English  liberty, — I  mean 
the  having  placed  all  the  executive  authority  in  the  state  out 
of  the  hands  of  those  in  whom  the  people  trust.  With 
regard  to  the  remote  cause  of  that  same  liberty,  that  is  to 
say,  the  stability  of  the  power  of  the  crown,  the  singular 
solidity,  without  the  assistance  of  any  armed  force,  by  which 
this  executive  authority  is  so  secured,  I  should  perhaps  have 
been  silent,  had  I  not  found  it  absolutely  necessary  to 
mention  the  fact  in  this  place,  in  order  to  obviate  the  ob- 
jections which  the  more  reflecting  part  of  readers  might 
otherwise  have  made,  both  to  several  of  the  observations 
before  offered  to  them,  and  to  a  few  others  which  are  soon 
to  follow. 

Besides,  I  shall  confess  here,  I  have  been  several  times 
under  apprehensions,  in  the  course  of  this  work,  that  the 
generality  of  readers,  misled  by  the  similarity  of  names, 
might  put  too  extensive  a  construction  upon  what  I  said 
with  regard  to  the  usefulness  of  the  power  of  the  crown 
in  England ; — that  they  might  accuse  or  suspect  me,  for 
instance,  of  attributing  the  superior  advantages  of  the 
English  mode  of  government  over  the  republican  form, 
merely  to  its  approaching  nearer  to  the  nature  of  the 
monarchies  established  in  the  other  parts  of  Europe,  and 
of  looking  upon  every  kind  of  monarchy  as  preferable  in 
itself  to  a  republican  government ; — an  opinion  which  I  do 
not  by  any  means,  or  in  any  degree,  entertain :  I  have  too 
much  affection,  or  (if  you  please)  prepossession,  in  favour 
of  that  form  of  government  under  which  I  was  born  ;  and, 
as  I  am  sensible  of  its  defects,  so  do  I  know  how  to  set  a 
value  upon  the  advantages  by  which  it  compensates  for 
them. 

I  therefore  have,  as  it  were,  made  haste  to  avail  myself 
of  the  first  opportunity  of  explaining  my  meaning  on  this 
subject, — of  indicating  that  the  power  of  the  crown  in 
England  stands  upon  foundations  entirely  different  from 
those  on  which  the  same  power  rests  in  other  countries, — 
and  of  engaging  the  reader  to  observe  (which  for  the  present 
will    suffice),  that,   as   the   English  monarchy   differs,   in 

s 
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its  nature  and  main  foundations,  from  every  other,  so  all 
that  is  said  here  of  its  advantages  is  peculiar  and  confined 
to  it. 

But  to  come  to  the  proofs  (derived  from  facts)  of  the 
solidity  accruing  to  the  power  of  the  crown  in  England,  from 
the  co-existence  of  the  two  assemblies  which  concur  to  form 
the  English  parliament,  I  shall  first  point  out  to  the  reader 
several  open  acts  of  these  two  houses,  by  which  they  have 
by  turns  effectually  defeated  the  attacks  of  each  other  upon 
its  prerogative. 

Without  looking  farther  back  for  examples  than  the  reign 
of  Charles  the  Second,  we  see  that  the  House  of  Commons 
had,  in  that  reign,  begun  to  adopt  the  method  of  adding 
(or  tacking,  as  it  is  commonly  expressed)  such  bills  as  they 
wanted  more  particularly  to  have  passed,  to  their  money 
bills.*  This  forcible  use  of  their  undoubted  privilege  of 
granting  money,  if  it  had  been  suffered  to  grow  into  com- 
mon practice,  would  have  totally  destroyed  the  equilibrium 
that  ought  to  subsist  between  them  and  the  crown.  But 
the  Lords  took  upon  themselves  the  task  of  maintaining 
that  equilibrium;  they  complained  with  great  warmth  of 
the  several  precedents  that  were  made  by  the  Commons,  of 
the  practice  we  mention :  they  insisted  that  bills  should 
be  framed  "  in  the  old  and  decent  way  of  parliament ,-"  and 
at  last  made  it  a  standing  order  of  their  House,  to  reject, 
upon  the  sight  of  them,  all  bills  that  are  tacked  to  money 
bills. 

Again,  about  the  thirty-first  year  of  the  same  reign,  a 
strong  party  prevailed  in  the  House  of  Commons :  and  their 
efforts  were  not  entirely  confined,  if  we  may  credit  the 
historians  of  those  times,  to  serving  their  constituents 
faithfully,  and  providing  for  the  welfare  of  the  state.  Among 
other  bills  which  they  proposed  in  their  House,  they  carried 
one  to  exclude  from  the  crown  the  immediate  heir  to  it ; 
an  affair  this,  of  a  very  high  nature ;  and  with  regard  to 
which  it  may  well  be  questioned   whether  the  legislative 


*  This  practice  is  of  much  earlier  date  than  the  reign  of  Charles  II. ; 
we  find  it  as  far  back  as  the  reign  of  Edward  II. ;  and  it  was  facetiously 
remarked,  "that  such  petitions  always  passed  in  such  good  company,"— * 
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assemblies  have  a  right  to  form  a  resolution,  without  the 
express  and  declared  concurrence  of  the  body  of  the 
people.  But  both  the  crown  and  the  nation  were  delivered 
from  the  danger  of  establishing  such  a  precedent,  by  the 
interposition  of  the  Lords,  who  threw  out  the  bill  on  the 
first  reading. 

In  the  reign  of  King  William  the  Third,  a  few  years  after 
the  Eevolution,  attacks  were  made  upon  the  crown  from 
another  quarter.  A  strong  party  was  formed  in  the  House 
of  Lords ;  and,  as  we  may  see  in  Bishop  Burnet's  History  of 
his  Own  Times,  they  entertained  very  deep  designs.  One 
of  their  views,  among  others,  was  to  abridge  the  royal 
prerogative  of  calling  parliaments,  and  judging  of  the 
proper  times  of  doing  it.*  They  accordingly  framed 
and  carried  in  their  House  a  bill  for  ascertaining  the 
sitting  of  parliament  every  year:  but  the  bill,  after  it 
had  passed  in  their  House,  was  rejected  by  the  Commons.f 

Again,  we  find,  that,  a  little  after  the  accession  of  King 
George  the  First,  an  attempt  was  made  by  a  party  in  the 
House  of  Lords,  to  wrest  from  the  crown  a  prerogative  which 
is  one  of  its  finest  flowers,  and  is,  besides,  the  only  check 
it  has  on  the  dangerous  views  which  that  House  (which  may 
stop  both  money  bills  and  all  other  bills)  might  be  brought 
to  entertain  ;  I  mean  the  right  of  adding  new  members  to 
it,  and  judging  of  the  times  when  it  may  be  necessary  to 
do  so.  A  bill  was  accordingly  presented,  and  carried,  in 
the  House  of  Lords  for  limiting  the  members  of  that  house  to 
a  fixed  number,  beyond  which  it  should  not  be  increased  ;  but 
after  great  pains  taken  to  ensure  the  success  of  this  bill,  it 
was  at  last  rejected  by  the  Commons. 

In  fine,  the  several  attempts  which  a  majority  in  the  House 


*  They,  besides,  proposed  to  have  all  money  bills  stopped  in  their 
House,  till  they  had  procured  the  right  of  taxing  themselves,  their  own 
estates,  and  to  have  a  committee  of  Lords,  and  a  certain  number  of  the 
Commons,  appointed  to  confer  together  concerning  the  state  of  tiie 
nation :  "  which  committee  (says  Bishop  Burnet)  would  soon  have 
grown  to  have  been  a  council  of  state,  that  would  have  brought  ail 
affairs  under  their  inspection,  and  never  had  been  proposed  but  when 
the  nation  was  ready  to  break  into  civil  wars." — See  Burnet's  History, 
anno  1693. 

t  Nov.  28,  1693. 
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of  Commons  have  in  their  turn  made  to  restrain,  farther 
than  it  now  is,  the  influence  of  the  crown  arising  from  the 
distribution  of  preferments  and  other  advantages,  have  been 
checked  by  the  House  of  Lords,  and  all  place-bills  have,  from 
the  beginning  of  this  century,  constantly  miscarried  in 
that  house.* 

Nor  have  these  two  powerful  assemblies  only  succeeded 
in  thus  warding  off  the  open  attacks  of  each  other  on  the 
power  of  the  crown.  Their  co-existence,  and  the  principles 
upon  which  they  are  severally  framed,  have  been  productive 
of  another  effect  much  more  extensive,  though  at  first  les3 
attended  to, — I  mean  the  preventing  even  the  making  of 
such  attacks;  and  in  times  too,  when  the  crown  was  of 
itself  incapable  of  defending  its  authority;  the  views  of 
each  House  destroying,  upon  these  occasions,  the  opposite 
views  of  the  other,  like  those  positive  and  negative  equal 
quantities  (if  I  may  be  allowed  the  comparison),  which 
destroy  each  other  on  the  opposite  sides  of  an  equation. 

Of  this  we  have  several  remarkable  examples :  for  instance, 
when  the  sovereign  has  been  a  minor.  If  we  examine  the 
history  of  other  nations,  especially  before  the  invention  of 
standing  armies,  we  shall  find  that  the  event  we  mention 
never  failed  to  be  attended  with  open  invasions  of  the  royal 
authority,  or  even  sometimes  with  complete  and  settled 
divisions  of  it.  In  England,  on  the  contrary,  whether  we 
look  at  the  reign  of  Richard  II.,  or  that  of  Henry  VI.,  or  of 
Edward  VI.,  we  shall  see  that  the  royal  authority  was  quietly 
exercised  by  the  councils  that  were  appointed  to  assist  those 
princes ;  and  when  they  came  of  age,  it  was  delivered  over 
to  them  undiminished. 

But  nothing  so  remarkable  can  be  alleged  on  this  subject 

*  This  is  not  quite  correct.  By  the  act  6  Anne  (a.d.  1707),  it  is 
enacted  that  no  person  having  any  new  office  what  soever  under  the 
Crown,  created  since  the  25th  October,  1705,  nor  any  person  holding 
certain  appointments  therein  mentioned,  shall  be  capable  of  being 
elected,  or  sitting,  or  voting,  as  a  member  of  the  House  of  Commons. 
And  if  any  person,  being  a  member,  accept  any  such  office,  his  scat  be- 
comes vacant,  with  power  to  be  re-elected.  And  bv  the  acts  1  Geo.  I. 
stat.  2,  ch.  56,  15  Geo.  II.  ch.  22,  and  22  Geo.  III.  ch.  45,  the  incapa- 
city to  sit  as  a  member  of  the  House  of  Commons  is  extended  to  pen- 
sioners for  years,  contractors,  and  to  certain  other  persons,  not  persons 
holding  office  under  the  Crown,  nor  included  in  the  act  6  Anne. — Ed. 
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as  the  manner  in  which  the  two  Houses  have  acted  upon 
those  occasions,  when,  the  crown  heing  without  any  present 
possessor,  they  had  it  in  their  power,  both  to  settle  it  on 
what  person  they  pleased,  and  to  divide  and  distribute  its 
effectual  prerogatives,  in  what  manner,  and  to  what  set  of 
men,  they  might  think  proper.  Circumstances  like  these 
we  mention,  have  never  failed,  in  other  kingdoms,  to  bring 
on  a  division  of  the  effectual  authority  of  the  crown,  or 
even  of  the  state  itself.  In  Sweden,  for  instance  (to  speak 
of  a  kingdom  which  has  borne  the  greatest  outward  resem- 
blance to  that  of  England)  when  Queen  Christina  was  put 
under  a  necessity  of  abdicating  the  crown,  and  it  was 
transferred  to  the  prince  who  stood  next  to  her  in  the  line 
of  succession,  the  executive  authority  in  the  state  was 
immediately  divided,  and  either  distributed  among  the 
nobles,  or  assigned  to  the  senate,  into  which  the  nobles 
alone  could  be  admitted ;  and  the  new  king  was  only  to  be 
a  president  over  it. 

After  the  death  of  Charles  the  Twelfth,  who  died  without 
male  heirs,  the  disposal  of  the  crown  (the  power  of  which 
Charles  the  Eleventh  had  found  means  to  render  again 
absolute)  returned  to  the  states,  and  was  settled  on  the 
princess  Ulrica,  and  the  prince  her  husband.  But  the 
senate,  at  the  same  time  it  thus  settled  the  possession  of 
the  crown,  again  assumed  to  itself  the  effectual  authority 
which  had  formerly  belonged  to  it.  The  privilege  of  assem- 
bling the  states  was  vested  in  that  body.  They  also  secured 
to  themselves  the  power  of  making  war  and  peace,  and 
treaties  with  foreign  powers, — the  disposal  of  places, — the 
command  of  the  army  and  of  the  fleet, — and  the  administra- 
tion of  the  public  revenue.  Their  number  was  to  consist  of 
sixteen  members.  The  majority  of  votes  was  to  be  decisive 
upon  every  occasion.  The  only  privilege  of  the  new  king 
was  to  have  his  vote  reckoned  for  two :  and  if  at  any  time 
he  should  refuse  to  attend  their  meetings,  the  business 
was  nevertheless  to  be  done  as  effectually  and  definitively 
without  him.* 

But  in  England,  the  revolution  of  the  year  1G89  was 

*  The  Senate  had  procured  a  seal  to  he  made,  to  be  affixed  to  their 
official  resolutions,  iu  case  the  King  should  refuse  to  lend  his  own.   The 
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terminated  in  a  manner  totally  different.  Those  who  at 
that  interesting  epoch  had  the  guardianship  of  the  crown, — 
those  in  whose  hauds  it  lay  vacant — did  not  manifest  so 
much  as  a  thought  to  split  and  parcel  out  its  prerogative. 
They  tendered  it  to  a  single  indivisible  possessor,  impelled 
as  it  were  by  some  secret  power  operating  upon  them, 
without  any  salvo,  without  any  article  to  establish  the  great- 
ness of  themselves  or  of  their  families.  It  is  true,  those 
prerogatives  destructive  of  public  liberty,  which  the  late 
king  had  assumed,  were  retrenched  from  the  crown  ;  and 
thus  far  the  two  houses  agreed.     But  as  to  any  attempt  to 

reader  will  find  more  particulars  concerning  the  former  government  of 
Sweden  in  the  nineteenth  chapter. 

Regulations  of  a  similar  nature  had  been  made  in  Denmark,  and 
continued  to  subsist,  with  some  variations,  till  the  revolution  which,  in 
the  seventeenth  century,  placed  the  whole  power  of  the  state  in  the 
bands  of  the  Crown,  without  control.  The  different  kingdoms  into 
which  Spain  was  formerly  divided  were  governed  in  much  the  same 
manner. 

And  in  Scotland,  that  seat  of  anarchy  and  aristocratical  feuds,  the 
great  offices  in  the  state  were  not  only  taken  from  the  Crown,  but  they 
were  moreover  made  hereditary  in  the  principal  families  of  the  body  of 
the  nobles  :  such  were  the  offices  of  high  admiral,  high  steward,  high 
constable,  great  chamberlain,  and  justice-general :  this  last  office  implied 
powers  analogous  to  those  of  the  Chancellor  and  the  Chief  Justice  of  the 
King's  Bench,  united. 

The  King's  minority,  or  personal  weakness,  or,  in  general,  the  diffi- 
culties in  which  the  state  might  be  involved,  were  circumstances  of 
which  the  Scotch  leaders  never  failed  to  avail  themselves  for  invading 
the  governing  authority.  A  remarkable  instance  of  the  claims  whicli 
they  used  to  set  forth  on  those  occasions,  occurs  in  a  bill  that  was 
framed  in  the  year  1703,  for  settling  the  succession  to  the  Crown,  after 
the  demise  of  the  Queen,  under  the  title  of  An  Act  for  the  Security  of  the 
Kingdom. 

The  Scotch  Parliament  was  to  sit  by  its  own  authority  every  year,  on 
the  first  day  of  November,  and  adjourn  itself  as  it  should  think  proper. 

The  King  was  to  give  his  assent  to  all  laws  agreed  to,  and  offered  by, 
the  estates  ;  or  commission  proper  officers  for  doing  the  same. 

A  committee  of  one-and-thirty  members,  chosen  by  the  Parliament, 
were  to  be  called  the  King's  Council,  and  govern  during  the  recess, 
being  accountable  to  the  Parliament. 

The  King  was  not  to  make  any  foreign  treaty  without  the  consent  of 
Parliament. 

All  places  and  offices,  both  civil  and  military,  and  all  pensions  for- 
merly given  by  the  King,  were  ever  after  to  be  given  by  Parliament. — 
See  Parliamentary  Debates,  A.  1703. 
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transfer  to  other  hands  any  part  of  the  authority  of  the 
crown,  no  proposal  was  even  made  about  it.  Those  branches 
of  prerogative  which  were  taken  from  the  kingly  office  were 
annihilated,  and  made  to  cease  to  exist  in  the  state  :  and  all 
the  executive  authority  that  was  thought  necessary  to  be 
continued  in  the  government,  was,  as  before,  left  undivided 
in  the  crown. 

In  the  very  same  manner  was  the  whole  authority  of  the 
crown  transferred  afterwards  to  the  princess  who  succeeded 
King  William  the  Third,  and  who  had  no  other  claim  to  it 
but  what  was  conferred  on  her  by  the  parliament.  And 
in  the  same  manner  again  it  was  settled,  a  long  time 
beforehand,  on  the  princes  of  Hanover  who  succeeded 
her.* 

There  is  yet  one  more  extraordinary  fact,  to  which  I  desire 
the  reader  to  give  attention.  Notwithstanding  all  the 
revolutions  we  mention,  although  parliament  hath  sat  every 
year  since  the  beginning  of  this  century,  and  though  they 
have  constantly  enjoyed  the  most  unlimited  freedom  both 
as  to  the  subjects  and  the  manner  of  their  deliberations,  and 
numberless  proposals  have  in  consequence  been  made, — 
yet  such  has  been  the  efficiency  of  each  House,  in  destroying, 
preventing,  or  qualifying,  the  views  of  the  other,  that 
the  crown  has  not  been  obliged  during  all  that  period  to 
make  use,  even  once,  of  its  negative  voice ;  and  the  last 
bill  rejected  by  a  king  of  England  was  that  rejected  by 


*  It  may  not  be  improper  to  observe  hero,  as  a  farther  proof  of  the 
indivisibility  of  the  power  of  the  Crown  (which  has  been  above  said  to 
result  from  the  peculiar  frame  of  the  English  government),  that  no  part 
of  the  executive  authority  of  the  King  is  vested  in  his  Privy  Council,  as 
it  was  in  the  Senate  of  Sweden  :  the  whole  business  centres  in  the  So- 
vereign :  the  votes  of  the  members  are  not  even  counted ;  and,  in  fact, 
the  constant  style  of  the  law  is,  the  King  in  Council,  and  not  the  King 
and  Council.  A  proviso  is  indeed  sometimes  added  to  some  bills,  that 
certain  acts  mentioned  in  them  are  to  be  transacted  by  the  King  in 
Council ;  but  this  is  only  a  precaution  taken  in  the  view  that  the  most 
important  affairs  of  a  great  nation  may  be  transacted  with  proper  so- 
lemnity, and  to  prevent,  for  instance,  all  objections  that  might,  in  pro- 
cess of  time,  be  drawn  from  the  uncertainty  whether  the  King  had 
assented,  or  not,  to  certain  particular  transactions.  The  King  names 
the  members  of  the  Privy  Council ;  or  excludes  them,  by  causing  their 
names  to  be  struck  out  of  the  book. 
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King  William  the  Third  in  the  year  1692,  for  triennial 
parliaments.* 

There  occurs  another  instance  yet  more  remarkable  of 
this  forbearing  conduct  of  the  parliament  in  regard  to  the 
crown,  to  whatever  open  or  latent  cause  it  may  be  owing, 
and  how  little  their  esprit  de  corps  in  reality  leads  them, 
amidst  the  apparent  heat  sometimes  of  their  struggles,  to 
invade  its  governing  executive  authority :  I  mean,  the  facility 
with  which  they  have  been  prevailed  upon  to  give  up  any 
essential  branch  of  that  authority,  even  after  a  conjunction 
of  preceding  circumstances  had  caused  them  to  be  actually 
in  possession  of  it :  a  case  this,  however,  that  has  not  fre- 
quently happened  in  the  English  history.  After  the  resto- 
ration of  Charles  the  Second,  for  instance,  the  parliament, 
of  their  own  accord,  passed  an  act  (in  the  first  year  that 
followed  that  event),  by  which  they  annihilated  at  one  stroke, 
both  the  independent  legislative  authority,  and  all  claims  to 
such  authority,  which  they  had  assumed  during  the  preced- 
ing disturbances:  by  the  stat.  13  Car.  II.  c.  1,  it  was 
forbidden,  under  the  penalty  of  a  praemunire,  to  affirm  that 
either  of  the  two  Houses  of  Parliament,  or  both  jointly, 
possess,  without  the  concurrence  of  the  king,  the  legislative 
authority.  In  the  fourth  year  after  the  Bestoration, 
another  capital  branch  of  the  governing  authority  of 
the  crown  was  also  restored  to  it,  without  any  manner 
of  struggle : — by  the  stat.  16  Car.  II.  c.  1,  the  act  was 
repealed  by  which  it  had  been  enacted,  that  in  case  the 
king  should  neglect  to  call  a  parliament  once  at  least 
in  three  years,  the  peers  should  issue  the  writs  for  an 
election :  and  that,  should  they  neglect  to  issue  the  same, 
the  constituents  should  of  themselves  assemble  to  elect  a 
parliament. 

It  is  here  to  be  observed,  that,  in  the  same  reign,  the 
Parliament  passed  the  Habeas  Corpus  Act,  as  well  as  the 
other  acts  that  prepared  for  the  same,  and  in  general  showed 
a  jealousy  in  watching  over  the  liberty  of  the  subject, 
superior  perhaps  to  what  has  taken  place  at  any  other  period 
of  the  English  history.     This  is  another  striking  confirma- 

*  He  assented  a  few  years  afterwards  to  that  bill,  when  several 
amendments  had  been  made  in  it. 
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tion  of  what  has  been  remarked  in  a  preceding  chapter,  con- 
cerning the  manner  in  which  public  disturbances  have  been 
terminated  in  England.  Here  we  find  a  series  of  parliaments 
to  have  been  tenaciously  and  perseveringly  jealous  of  those 
kinds  of  popular  universal  provisions,  which  great  men  in 
other  states  ever  disdained  seriously  to  think  of,  or  give  a 
place  to,  in  those  treaties  by  which  internal  peace  was  re- 
stored to  the  nation  ;  and  at  the  same  time  these  parliaments 
cordially  and  sincerely  gave  up  those  high  and  splendid 
branches  of  governing  authority,  which  the  senates,  or 
assemblies  of  great  men  who  surrounded  the  monarchs  in 
other  limited  monarchies,  never  ceased  anxiously  to  strive  to 
assume  to  themselves,  —  and  which  the  monarchs,  after 
having  lost  them,  never  were  able  to  recover  but  by  military 
violence,  aided  by  surprise,  or  through  national  commotions. 
All  these  are  political  singularities,  certainly  remarkable 
enough.  It  is  a  circumstance  in  no  small  degree  conducive 
to  the  solidity  of  the  executive  authority  of  the  English 
crown  (which  is  the  subject  of  this  chapter),  that  those  per- 
sons who  seem  to  have  it  in  their  power  to  wrest  the  same 
from  it,  are  even  prevented  from  entertaining  thoughts  of 
doing  so.* 

*  I  shall  mention  another  instance  of  this  real  disinterestedness  of 
the  Parliament  in  regard  to  the  power  of  the  Crown;— nay,  of  tlia 
strong  bent  that  prevails  in  that  assembly  to  make  the  Crown  the  gene- 
ral depository  of  the  executive  authority  of  the  nation  ;  I  mean  to  speak 
of  the  manner  in  which  they  are  accustomed  to  provide  for  the  execu- 
tion of  such  resolutions  of  an  active  kind  as  they  may  at  times  adopt : 
it  is  always  by  addressing  the  Crown  for  that  purpose,  and  desiring  it 
to  interfere  with  its  own  executive  authority.  Even  in  regard  to  the 
printing  of  their  Journals,  the  Crown  is  applied  to  by  the  Commons, 
with  a  promise  of  making  good  to  it  the  necessary  expenses.  Certainly, 
if  there  existed  in  that  body  any  latent  anxiety,  any  real  ambition  (T 
speak  here  of  the  general  tenor  of  their  conduct)  to  invest  themselves 
with  the  executive  authority  in  the  state,  they  would  not  give  up  the 
providing  by  their  own  authority,  at  least  for  the  object  just  mentioned  ; 
it  might  give4  them  a  pretence  for  having  a  set  of  officers  belonging  to 
them,  as  well  as  a  treasury  of  their  own,  and,  in  short,  for  establishing 
in  their  favour  some  sort  of  beginning  or  precedent ;  at  the  same  time 
that  a  wish  on  their  part,  to  be  the  publishers  of  their  own  journals, 
could  not  be  decently  opposed  by  the  Crown,  nor  would  be  likely  to  be 
disapproved  by  the  public.  To  some  readers  the  fact  we  are  speaking 
of  may  appear  trifling  ;  to  me  it  does  not  seem  so  :  I  confess  I  never 
see  a  paragraph  in  tho  newspapers,  mentioning  an  address  to  the  Crown 
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As  another  proof  of  the  peculiar  solidity  of  the  power  of 
the  Crown  in  England,  may  be  mentioned  the  facility  and 
safety  to  itself  and  to  the  state  with  which  it  has  at  all  times 
been  able  to  deprive  any  particular  subjects  of  their  different 
offices,  however  overgrown  and  even  dangerous  their  private 
power  might  seem  to  be.  A  very  remarkable  instance  of 
this  kind  occurred  when  the  great  Duke  of  Marlborough 
was  suddenly  removed  from  all  his  employments :  the  fol- 
lowing is  the  account  given  by  Dean  Swift  in  his  "  History 
Of  the  Four  last  Tears  of  the  Reign  of  Queen  Anne." 

"  As  the  Queen  found  herself  under  a  necessity,  either,  on 
the  one  side,  to  sacrifice  those  friends,  who  had  ventured 
their  lives  in  rescuing  her  out  of  the  power  of  some,  whose 
former  treatment  she  had  little  reason  to  be  fond  of, — to  put 
an  end  to  the  progress  she  had  made  towards  a  peace,  and 
dissolve  her  Parliament ;  or,  on  the  other  side,  by  removing 
one  person  from  so  great  a  trust,  to  get  clear  of  all  her 
difficulties  at  once ;  her  Majesty  determined  upon  the  latter 
expedient  as  the  shorter  and  safer  course ;  and,  during  the 
recess  at  Christmas,  sent  the  Duke  a  letter  to  tell  him  she 
had  no  farther  occasion  for  his  service. 

"  There  has  not,  perhaps,  in  the  present  age  been  a  clearer 
instance  to  show  the  instability  of  greatness  which  is  not 
founded  on  virtue ;  and  it  may  be  an  instruction  to  princes 
who  are  well  in  the  hearts  of  their  people,  that  the  over- 
grown power  of  any  particular  person,  although  supported 
by  exorbitant  wealth,  can,  by  a  little  resolution,  be  reduced 
in  a  moment,  without  any  dangerous  consequences.  This 
lord,  who  was,  beyond  all  comparison,  the  greatest  subject 
in  Christendom,  found  his  power,  credit,  and  influence 
crumble  away  on  a  sudden ;  and,  except  a  few  friends  and 


for  borrowing  its  executive  prerogative  in  regard  to  the  inconsiderable 
object  here  alluded  to,  without  pausing  on  the  article.  Certainly  there 
must  exist  causes  of  a  very  peculiar  nature,  which  produce  in  an  assem- 
bly possessed  of  so  much  weight  that  remarkable  freedom  from  any 
serious  ambition  to  push  their  advantages  farther, — which  inspire  it 
with  the  great  political  forbearance  we  have  mentioned,  with  so  sincere 
an  indifference  in  general,  in  regard  to  arrogating  to  themselves  any 
branch  of  the  executive  authority  of  the  Crown  :  they  really  seem  as  if 
they  did  not  know  what  to  do  with  it  after  having  acquire  1  it,  or  of 
what  kind  of  service  it  may  be  to  them. 


INSTABILITY  OF  OFFICIAL  POWEB.  267 

followers,  the  rest  dropped  off  in  course,"  &e.  (B.  I.,  near 
the  end.) 

The  ease  with  which  such  a  man  as  the  Duke  was  sud- 
denly removed,  Dean  Swift  has  explained  by  the  necessary 
advantages  of  princes  who  possess  the  affection  of  their 
people,  and  the  natural  weakness  of  power  which  is  not 
founded  on  virtue.  However,  these  are  very  unsatisfactory 
explanations.  The  history  of  Europe,  in  former  times,  pre- 
sents a  continual  series  of  examples  to  the  contrary.  We 
see  in  it  numberless  instances  of  princes  incessantly  engaged 
in  resisting  in  the  field  the  competition  of  the  subjects 
invested  with  the  eminent  dignities  of  the  realm,  who  were 
not  by  any  means  superior  to  them  in  point  of  virtue, — or, 
at  other  times,  living  in  a  continual  state  of  vassalage  under 
some  powerful  man  whom  they  durst  not  resist,  and  whose 
power,  credit,  and  influence,  they  would  have  found  it  far 
from  possible  to  reduce  in  a  moment,  or  crumble  on  a  sudden, 
by  the  sending  of  a  single  letter,  even  though  assisted  by  a 
little  resolution,  to  use  Dean  Swift's  expression,  and  without 
any  dangerous  consequences. 

jNay,  certain  kings,  such  as  Henry  the  Third  of  France,  in 
regard  to  the  Duke  of  Guise,  and  James  the  Second  of  Scot- 
land, in  regard  to  the  two  Earls  of  Douglas  successively, 
had  at  last  recourse  to  plot  and  assassination  ;  and  expedients 
of  a  similar  sudden  violent  kind  are  the  settled  methods 
adopted  by  the  eastern  monarchs ;  nor  is  it  very  sure  that 
they  can  always  easily  do  otherwise.* 

Even  in  the  present  monarchies  of  Europe,  notwithstanding 
the  awful  force  by  which  they  are  outwardly  supported,  a 
discarded  minister  is  the  cause  of  more  or  less  anxiety  to  the 
governing  authority ;    especially  if,  through  the  length  of 

*  We  might  also  mention  here  the  case  of  the  Emperor  Ferdinand  II. 
and  the  Duke  of  Walstein,  which  seems  to  have  at  the  time  made  a 
great  noise  in  the  world. — The  Earls  of  Douglas  were  sometimes  attended 
by  a  retinue  of  two  thousand  horse.  See  Dr.  Robertson's  History  of 
Scotland. — The  Duke  of  Guise  was  warned,  some  hours  before  his  death, 
of  the  danger  of  trusting  his  person  in  the  King's  presence  or  house  : 
he  answered  On  n'oseroit,  They  durst  not. 

If  Mary,  Queen  of  Scots,  had  possessed  a  power  analogous  to  that 
exerted  by  Queen  Anne,  she  might  perhaps  have  avoided  being  driven 
into  thoso  instances  of  ill-conduct  which  were  followed  by  such  tragical 
consequences. 
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time  he  has  heen  in  office,  he  happens  to  have  acquired  a 
considerable  degree  of  influence.  He  is  generally  sent  and 
confined  to  one  of  his  estates  in  the  country,  which  the  crown 
names  to  him :  he  is  not  allowed  to  appear  at  court,  nor 
even  in  the  metropolis  ;  much  less  is  he  suffered  to  appeal  to 
the  people  in  loud  complaints,  to  make  public  speeches  to 
the  great  men  in  the  state,  and  intrigue  among  them,  and, 
in  short,  to  vent  his  resentment  by  those  bitter  and  sometimes 
desperate  methods,  which,  in  the  constitution  of  this  country, 
prove  in  a  great  measure  harmless. 

But  a  dissolution  of  the  parliament,  that  is,  the  dismission 
of  the  whole  body  of  the  great  men  in  the  nation,  assembled 
in  a  legislative  capacity,  is  a  circumstance  in  the  English 
government,  in  a  much  higher  degree  remarkable  and 
deserving  our  notice  than  the  depriving  any  single  individual, 
however  powerful,  of  his  public  employments,  When  we 
consider  in  what  an  easy  and  complete  manner  such  a  dis- 
solution is  effected  in  England,  we  must  become  convinced 
that  the  power  of  the  crown  bears  upon  foundations  of  very 
uncommon,  though  perhaps  hidden,  strength  ;  especially,  if 
we  attend  to  the  several  facts  that  take  place  in  other  coun- 
tries. 

In  France,  for  example,*  we  find  the  crown,  notwith- 
standing the  immense  outward  force  by  which  it  is  sur- 
rounded, to  use  the  utmost  caution  in  its  proceedings  towards 
the  parliament  of  Paris ;  an  assembly  only  of  a  judiciary 
nature,  without  any  legislative  authority  or  avowed  claim, 
and  which,  in  short,  is  very  far  from  having  the  same  weight 
in  the  kingdom  of  France  as  the  English  parliament  has  in 
England.  The  king  never  repairs  to  that  assembly,  to  sig- 
nify his  intentions,  or  hold  a  lit  de  justice,  without  the  most 
overawing  circumstances  of  military  apparatus  and  prepara- 
tion, choosing  to  make  his  appearance  among  them  rather  as 
a  general  than  a  king. 

And  when  the  late  king,t  having  taken  a  serious  alarm  at 
the  proceedings  of  this  parliament,  at  length  resolved  upon 
their  dismission,  he  fenced  himself,  as  it  were,  with  his  army ; 
and  military  messengers  were  sent  with  every  circumstance 

*  "We  must  be  observant  of  the  date  at  which  the  tuthor  last  revised 
his  work,  namely,  the  year  1784. — Ed. 
t  Louis  the  Fifteenth. 
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of  secrecy  and  dispatch,  who,  at  an  early  part  of  the  day,  and 
at  the  same  hour,  surprised  each  member  in  his  own  house, 
causing  them  severally  to  retire  to  distant  parts  of  the 
country,  which  were  described  to  them,  without  allowing 
them  time  to  consider,  much  less  to  meet,  and  hold  any  con- 
sultation. 

But  the  person  who  is  invested  with  the  kingly  office  in 
England,  has  need  of  no  other  weapon,  no  other  artillery, 
than  the  civil  insignia  of  his  dignity  to  effect  a  dissolution  of 
the  parliament :  be  steps  into  the  midst  of  them,  telling  them 
that  they  are  dissolved;  and  they  are  dissolved: — he  tells 
them  that  they  are  no  longer  a  parliament ;  and  they  are  no 
longer  so.  Like  the  wand  of  Popilius,*  a  dissolution  in- 
stantly puts  a  stop  to  their  warmest  debates  and  most 
violent  proceedings.  The  peremptory  words  by  which  it  is 
expressed  have  no  sooner  met  their  ears,  than  all  their  legis- 
lative faculties  are  benumbed  :  though  they  may  still  be 
sitting  on  the  same  benches,  they  look  no  longer  on  them- 
selves as  forming  an  assembly  ;  they  no  longer  consider  each 
other  in  the  light  of  associates  or  of  colleagues.f  As  if  some 
strange  kind  of  weapon,  or  a  sudden  magical  effort  had  been 
exerted  in  the  midst  of  them,  all  the  bonds  of  their  union 
are  cut  off;  and  they  hasten  away,  without  having  so  much 
as  the  thought  of  continuing  for  a  single  minute  the  duration 
of  their  assembly. J 

*  A  Koman  ambassador,  who  stopped  the  army  of  Antiochus,  King 
of  Syria. — Livii  Hist.  lib.  xlv. 

t  True,  the  Sovereign  can  thus  dissolve  the  Parliament ;  but  the  So- 
vereign never  can  govern  the  country  without  assembling  a  new  Parlia- 
ment ;  nor  can  the  Crown  even  maintain  its  ministers  in  power  without 
the  consent  of  the  House  of  Commons.  William  IV.  dismissed  his  mi- 
nisters, but  the  Commons  would  not  bear  those  who  replaced  them,  and 
he  was  compelled  to  take  back  his  old  advisers. — Ed. 

%  Nor  has  London  post-horses  enough  to  drive  them  far  and  near 
into  the  country,  when  the  declaration,  by  which  the  Parliament  is  dis- 
solved, also  mentions  the  calling  of  a  new  one. 

A  dissolution,  when  proclaimed  by  a  common  crier  assisted  by  a  few 
beadles,  is  attended  by  the  very  same  effects. 

To  the  account  of  the  expedient  used  by  Louis  XV.  of  France  to 
effect  the  dismission  of  the  Parliament  of  Paris,  we  may  add  the  manner 
in  which  the  Crown  of  Spain,  more  arbitrary  perhaps  than  that  of 
France,  undertook  some  years  ago  to  rid  itself  of  the  religious  society  of 
the  Jesuits,  whose  political  influence  and  intrigues  had  grown  to  give  it 
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To  all  these  observations  concerning  the  peculiar  solidity 
of  the  authority  of  the  crown  in  England,  I  shall  add  anothor 
that  is  supplied  by  the  whole  series  of  the  English  history  ; 
which  is,  that  though  bloody  broils  and  disturbances  have 
often  taken  place  in  England,  and  war  been  often  made 
against  the  king,  yet  it  has  scarcely  ever  been  done,  but  by 
persons  who  positively  and  expressly  laid  claim  to  the  crown. 
Even  while  Cromwell  contended  with  an  armed  force  against 
Charles  the  First,  it  was  in  the  king's  own  name  that  he 
waged  war  against  him. 

The  same  objection  might  be  expressed  in  a  more  general 
manner,  and  with  strict  truth,  by  saying  that  no  war  has 
been  waged,  in  England,  against  the  governing  authority, 
except  upon  national  grounds ;  that  is  to  say,  either  when 
the  title  to  the  crown  has  been  doubtful,  or  when  general 
complaints,  either  of  a  political  or  religious  kind,  have  arisen 
from  every  part  of  the  nation.  As  instances  of  such  com- 
plaints, may  be  mentioned  those  that  gave  rise  to  the  war 
against  King  John,  which  ended  in  the  passing  of  the  Great 
Charter ;  the  civil  wars  in  the  reign  of  Charles  the  First ; 
and  the  Revolution  of  the  year  1689.  From  the  facts  just 
mentioned  it  may  also  be  observed  as  a  conclusion,  that  the 
crown  cannot  depend  on  the  great  security  we  have  been 
describing  any  longer  than  it  continues  to  fulfil  its  engage- 
ments to  the  nation,  and  to  respect  those  laws  which  form 
the  compact  between  it  and  the  people.  And  the  imminent 
dangers,  or  at  least  the  alarms  and  perplexities,  in  which  the 
kings  of  England  have  constantly  involved  themselves,  when- 

umbrage.  They  were  seized  by  an  armed  force  at  the  same  minute  of 
the  same  day,  in  every  town  or  borough  of  that  extensive  monarchy, 
where  they  had  residence,  in  order  to  their  being  hurried  away  to 
ships  that  were  waiting  to  carry  them  into  another  country  ;  the  whole 
business  being  conducted  with  circumstances  of  secrecy,  of  surprise,  and 
of  preparation,  far  superior  to  what  is  related  of  the  most  celebrated 
conspiracies  mentioned  in  history. 

The  dissolution  of  the  Parliament  which  Charles  the  Second  had 
called  at  Oxford  is  an  extremely  curious  event.  A  very  lively  account 
of  it  is  to  be  found  in  Olclmixon's  History  of  England. 

If  certain  alterations,  however  imperceptible  they  may  perhaps  bo  at 
first  to  the  public  eye,  ever  take  place,  the  period  may  come  at  which 
the  Crown  will  no  longer  have  it  in  its  power  to  dissolve  the  Parliament ; 
that  is  to  say,  a  dissolution  will  no  longer  be  followed  by  the  same  effects 
that  it  is  at  present. 
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ever  they  have  attempted  to  struggle  against  the  general 
sense  of  the  nation,  manifestly  show  that  all  that  has  been 
above  observed,  concerning  the  security  and  remarkable 
stability  somehow  annexed  to  their  office,  is  to  be  understood, 
not  of  the  capricious  power  of  the  man,  but  of  the  lawful 
authority  of  the  head  of  the  state.* 


SECOND  TABT  OF  THE  CHAPTER. 

Theke  is  certainly  a  very  great  degree  of  singularity  in  all 
the  circumstances  we  have  been  describing  here  :  those  per- 
sons who  are  acquainted  with  the  history  of  other  countries 
cannot  but  remark  with  surprise  that  stability  of  the  power 
of  the  English  crown, — that  mysterious  solidity,  that  inward 
binding  strength  with  which  it  is  able  to  carry  on  with  cer- 
tainty its  legal  operations,  amidst  the  clamorous  struggle  and 
uproar  with  which  it  is  commonly  surrounded,  and  without 

*  One  more  observation  may  be  made  on  the  subject ;  which  is,  that 
•when  the  kingly  dignity  has  happened  in  England  to  be  wrested  from 
the  possessor,  through  some  revolution,  it  has  been  recovered,  or  strug- 
gled for,  with  more  difficulty  than  in  other  countries  :  in  all  the  other 
countries  upon  earth,  a  king  de  jure  (by  claim)  possesses  advantages  in 
regard  to  the  king  in  being,  much  superior  to  those  of  which  the  same 
circumstance  may  be  productive  in  England.  The  power  of  the  other 
sovereigns  in  the  world  is  not  so  securely  established  as  that  of  an  Eng- 
lish king ;  but  then  their  character  is  more  indelible ;  that  is  to  say, 
till  their  antagonists  have  succeeded  in  cutting  off  them  and  their 
families,  they  possess,  in  a  high  degree,  a  power  to  renew  those  claims 
and  disturb  the  state.  Those  family  pleas  or  claims  of  priority,  and,  in 
general,  those  arguments  to  which  the  bulk  of  mankind  have  agreed  to 
allow  so  much  weight,  cease  almost  entirely  to  be  of  any  effect  in  Eng- 
land, against  the  person  actually  invested  with  the  kingly  office,  as  soon 
as  the  constitutional  parts  and  springs  have  begun  to  move,  and,  in 
short,  as  soon  as  the  machine  of  the  government  has  once  begun  to  be 
in  full  play.  An  universal  general  ferment,  similar  to  that  which  pro- 
duced the  former  disturbances,  is  the  only  time  of  real  danger. 

The  remarkable  degree  of  internal  national  quiet,  wluch,  for  very  near 
a  century  past,  has  followed  the  Revolution  of  the  year  1689,  is  a  strong 
proof  of  the  truth  of  the  observations  above  made ;  nor  do  I  think  that, 
all  circumstances  being  considered,  any  other  country  can  produce  the 
hke  instance. 
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the  medium  of  any  armed  threatening  force.  To  give  a  de- 
monstration of  the  manner  in  which  all  these  things  are 
brought  to  bear  and  operate,  it  is  not,  as  I  said  before,  my 
design  to  attempt  here ;  the  principles  from  which  such  de- 
monstration is  to  be  derived,  suppose  an  inquiry  into  the 
nature  of  man,  and  of  human  affairs,  which  rather  belongs  to 
philosophy  (though  to  a  branch  hitherto  unexplored)  than 
to  politics  ;  at  least  such  an  inquiry  certainly  lies  out  of  the 
sphere  of  the  common  science  of  politics.*  However,  I  had 
a  very  material  reason  for  introducing  all  the  above-mentioned 
facts  concerning  the  peculiar  stability  of  the  governing  au- 
thority of  England,  inasmuch  as  they  lead  to  an  observation 
of  a  most  important  political  nature ;  which  is,  that  this 
stability  allows  several  essential  branches  of  English  liberty 
to  take  place,  which,  without  it,  could  not  exist.  Eor  there 
h  a  very  essential  consideration  to  be  made  in  every  science, 
though  speculators  are  sometimes  apt  to  lose  sight  of  it, 
which  is  this — in  order  that  things  may  have  existence  they 
must  be  possible  ;  in  order  that  political  regulations  of  any 
kind  may  obtain  their  effect  they  must  imply  no  direct  con- 
tradiction, either  open  or  hidden,  to  the  nature  of  things  or 
to  the  other  circumstances  of  the  government.  In  reasoning 
from  this  principle,  we  shall  find  that  the  stability  of  the 
governing  executive  authority  in  England,  and  the  weight  it 
gives  to  the  whole  machine  of  the  state,  have  actually  enabled 
the  English  nation,  considered  as  a  free  nation,  to  enjoy 
several  advantages  which  would  really  have  been  totally  un- 
attainable in  the  other  states  we  have  mentioned  in  former 
chapters,  whatever  degree  of  public  virtue  we  might  even 
suppose  to  have  belonged  to  the  men  who  acted  in  those 
states  as  the  advisers  of  the  people,  or,  in  general,  who  were 
intrusted  with  the  business  of  framing  the  laws. 

One  of  these  advantages  resulting  from  the  solidity  of  the 
government,  is,  the  extraordinary  personal  freedom  which  all 
ranks  of  individuals  in  England  enjoy  at  the  expense  of  the 
government  authority.      In  the  Roman  Commonwealth,  for 

*  It  may,  if  the  reader  pleases,  belong  to  the  science  of  metapolitics : 
in  the  same  sense  as  we  say  metaphysics ;  that  is,  the  science  of  those 
things  which  lie  beyond  physical  or  substantial  things.  A  few  more 
words  are  bestowed  upon  the  same  subject  in  the  advertisement,  or  pre- 
face, at  the  head  of  this  work. 
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instance,  we  behold  the  senate  invested  with  a  number  of 
powers  totally  destructive  of  the  liberty  of  the  citizens :  and 
the  continuance  of  these  powers  was,  no  doubt,  in  a  great 
measure,  owing  to  the  treacherous  remissness  of  those  men 
to  whom  the  people  trusted  for  repressing  them,  or  even  to 
their  determined  resolution  not  to  abridge  those  prerogatives. 
Tet,  if  we  attentively  consider  the  constant  situation  of 
affairs  in  that  republic,  we  shall  find,  that  though  we  should 
suppose  those  persons  to  have  been  ever  so  truly  attached  to 
the  cause  of  the  people,  it  would  not  really  have  been  possible 
for  them  to  procure  to  the  people  an  entire  security.  The 
right  enjoyed  by  the  senate,  of  suddenly  naming  a  dictator 
with  a  power  unrestrained  by  any  law,  or  of  investing  the 
consuls  with  an  authority  of  much  the  same  kind,  and  the 
power  it  at  times  assumed  of  making  formidable  examples  of 
arbitrary  justice,  were  resources  of  which  the  republic  could 
not,  perhaps,  with  safety  have  been  totally  deprived :  and 
though  these  expedients  frequently  were  used  to  destroy  the 
just  liberty  of  the  people,  yet  they  were  also  very  often  the 
means  of  preserving  the  Commonwealth. 

Upon  the  same  principle  we  should  possibly  find  that 
the  ostracism,  that  arbitrary  method  of  banishing  citizens, 
was  a  necessary  resource  in  the  republic  of  Athens.  A 
Venetian  noble  would  perhaps  also  confess,  that,  however 
terrible  the  state  inquisition,  established  in  his  republic, 
may  be  even  to  the  nobles  themselves,  yet  it  would 
not  be  prudent  entirely  to  abolish  it.  And  we  do  not 
know  but  a  minister  of  state  in  France,  though  ever  so 
virtuous  and  moderate  a  man,  would  say  the  same  with 
regard  to  secret  imprisonments,  the  lettres  de  cachet,  and 
other  arbitrary  deviations  from  the  settled  course  of  law, 
which  often  take  place  in  that  kingdom,  and  in  the  other 
monarchies  of  Europe.  No  doubt,  if  he  was  the  man  we 
suppose,  he  would  confess  that  the  expedients  mentioned, 
have,  in  numberless  instances,  been  basely  prostituted  to 
gratify  the  wantonness  and  private  revenge  of  ministers,  or 
of  those  who  had  any  interest  with  them  :  but  still  perhaps 
he  would  continue  to  give  it  as  his  opinion,  that  the  crown, 
notwithstanding  its  apparently  immense  strength,  could  not 
avoid  recurring  at  times  to  expedients  of  this  kind  ;  much 
less  could  it  publicly  and  absolutely  renounce  them  for 
ever. 
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It  is  therefore  a  most  advantageous  circumstance  in  the 
English  government,  that  its  security  renders  all  such  ex- 
pedients unnecessary,  and  that  the  representatives  of  the 
people  have  not  only  heen  constantly  willing  to  promote  the 
public  liberty,  but  that  the  general  situation  of  affairs  has 
also  enabled  them  to  carry  their  precautions  so  far  as  they 
have  done.  And  indeed,  when  we  consider  what  prerogatives 
the  crown,  in  England,  has  implicitly  renounced  ; — that,  in 
consequence  of  the  independence  conferred  on  the  judges, 
and  of  the  method  of  trial  by  jury,  it  is  deprived  of  all  means 
of  influencing  the  settled  course  of  the  law  both  in  civil  and 
criminal  matters  — that  it  has  renounced  all  power  of  seizing 
the  property  of  individuals,  and  even  of  restraining  in  any 
manner  whatsoever,  and  for  the  shortest  time,  the  liberty  of 
their  persons ; — we  do  not  know  wThich  we  ought  most  to 
admire,  whether  the  public  virtue  of  those  who  have  deprived 
the  supreme  executive  power  of  all  those  dangerous  prero- 
gatives, or  the  nature  of  that  same  power,  which  has  enabled 
it  to  give  them  up  without  ruin  to  itself, — whether  the  happy 
frame  of  the  English  government,  which  makes  those  in  whom 
the  people  trust  continue  so  faithful  to  the  discharge  of  their 
duty,  or  the  solidity  of  that  same  government,  which  can 
afford  to  leave  to  the  people  so  extensive  a  degree  of 
freedom.* 

Again,  the  liberty  of  the  press,  that  great  advantage  en- 
joyed by  the  English  nation,  does  not  exist  in  any  of  the 
other  monarchies  of  Europe,  however  well  established  their 

*  At  the  times  of  the  invasions  of  the  Pretender,  assisted  by  the 
forces  of  hostile  nations,  the  Habeas  Corpus  Act  was  indeed  suspended 
(which,  by  the  by,  may  serve  as  one  proof  that,  in  proportion  as  a  go- 
vernment is  in  danger,  it  becomes  necessary  to  abridge  the  liberty  of  the 
subject)  :  but  the  executive  power  did  not  thus  of  itself  stretch  its  own 
authority ;  the  precaution  was  deliberated  upon  and  taken  by  the  re- 
presentatives of  the  people  ;  and  the  detaining  of  individuals  in  conse- 
quence of  the  suspension  of  the  act  was  limited  to  a  certain  fixed  time. 
Notwithstanding  the  just  fears  of  internal  and  hidden  enemies,  which 
the  circumstances  of  the  times  might  raise,  the  deviation  from  the  former 
course  of  the  law  was  carried  no  farther  than  the  single  point  we  have 
mentioned.  Persons  detained  by  order  of  the  Government  were  to  be 
dealt  with  in  the  same  manner  as  those  arrested  at  the  suit  of  private 
individuals ;  the  proceedings  against  them  were  to  be  carried  on  no 
otherwise  than  in  a  public  place  ;  tbey  were  to  be  tried  by  their  peers, 
and  have  all  the  usual  legal  means  of  defence  allowed  to  them, — such  aa 
calling  of  witnesses,  peremptory  challenge  of  juries,  &c. 
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power  may  at  first  seem  to  be ;  and  it  might  even  be 
demonstrated  that  it  cannot  exist  in  them.  The  most 
watchful  eye,  we  see,  is  constantly  kept  in  those  monarchies 
upon  every  kind  of  publication  ;  and  a  jealous  attention  is 
paid  even  to  the  loose  and  idle  speeches  of  individuals. 
Much  unnecessary  trouble  (we  may  be  apt  at  first  to  think) 
is  taken  upon  this  subject :  but  yet,  u  we  consider  how 
uniform  is  the  conduct  of  all  those  governments,  how  constant 
and  unremitted  are  their  cares  in  those  respects,  we  shall 
become  convinced,  without  looking  farther,  that  there  must 
be  some  sort  of  necessity  for  their  precautions. 

In  republican  states,  for  reasons  which  are  at  bottom  the 
same  as  in  the  before-mentioned  governments,  the  people 
are  also  kept  under  the  greatest  restraints  by  those  who  are 
at  the  head  of  the  state.  In  the  Roman  Commonwealth,  for 
instance,  the  liberty  of  writing  was  curbed  by  the  severest 
laws  :*  with  regard  to  the  freedom  of  speech,  things  were 
but  little  better,  as  we  may  conclude  from  several  facts ;  and 
many  instances  may  even  be  produced  of  the  dread  with 
which  the  private  citizens,  upon  certain  occasions,  com- 
municated their  political  opinions  to  the  consuls,  or  to  the 
senate.  In  the  Venetian  republic,  the  press  is  most  strictly 
watched  ;  nay,  to  forbear  to  speak  in  any  manner  whatsoever 
of  the  conduct  of  the  government  is  the  fundamental  maxim 
which  they  inculcate  on  the  minds  of  the  people  throughout 
their  dominions. f 

*  The  law  of  the  Twelve  Tables  had  established  the  punishment,  of 
death  against  the  author  of  a,  libel :  nor  was  it  by  a  trial  by  jury  that 
they  determined  what  was  to  be  called  a  libel.  "  Si  quis  carmen  occen- 
tassit,  actitassit,  condidissit,  quod'alteri  flagitium  faxit,  capital  esto." 

t  Of  this  I  have  myself  seen  a  proof  somewhat  singular,  which  I  beg 
leave  of  the  reader  to  relate.  Being,  in  the  year  1768,  at  Bergamo,  tho 
first  town  of  the  Venetian  state  as  you  come  into  it  from  the  state  of 
Milan,  about  a  hundred  and  twenty  miles  distant  from  Venice,  I  took  a 
walk  in  the  evening  in  the  neighbourhood  of  the  town  ;  and  wanting  to 
know  the  names  of  several  places  which  I  saw  at  a  distance,  I  stopped 
a  young  countryman  to  ask  for  information.  Finding  him  to  be  a  .-fu- 
sible young  man,  I  entered  into  some  farther  conversation  with  him  ; 
and  as  he  had  himself  a  great  inclination  to  see  Venice,  he  asked  mo 
whether  I  proposed  to  go  there?  1  answered  that  I  did  :  on  which  ho 
immediately  warned  me,  when  I  was  at  Venice,  not  to  speak  of  the 
prince  (del prencipe)  ;  an  appellation  assumed  by  the  Venetian  govern- 
ment, in  order,  as  I  suppose,  to  convey  to  the  people  a  greater  idea  of 
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With  respect  therefore  to  this  point,  it  may  again  he 
looked  upon  as  a  most  advantageous  circumstance  in  the 
English  government,  that  those  who  have  been  at  the  head 
of  the  people  have  not  only  been  constantly  disposed  to 
procure  the  public  liberty,  but  also  that  they  have  found  it 
possible  for  them  to  do  so  ;  and  that  the  remarkable  strength 
and  steadiness  of  the  government  have  admitted  of  that  ex- 
tensive freedom  of  speaking  and  writing  which  the  people  of 
England  enjoy.  A  most  advantageous  privilege  this  !  which, 
affording  to  every  man  a  mean  of  laying  his  complaints  before 
the  public,  procures  him  almost  a  certainty  of  redress  against 
any  act  of  oppression  that  he  may  have  been  exposed  to :  and 
which  leaving,  moreover,  to  every  subject  a  right  to  give  his 
opinion  on  all  public  matters,  and,  by  thus  influencing  the 
sentiments  of  the  nation,  to  influence  those  of  the  legislature 
itself  (which  is  sooner  or  later  obliged  to  pay  a  deference  to 
them),  procures  to  him  a  sort  of  legislative  authority  of  a 
much  more  efficacious  and  beneficial  nature  than  any  formal 
right  he  might  enjoy  of  voting  by  a  mere  yea  or  nay,  upon 
general  propositions  suddenly  offered  to  him,  and  which  he 
could  have  neither  a  share  in  framing,  nor  any  opportunity 
of  objecting  to  and  modifying. 

Such  a  privilege,  by  supporting  in  the  people  a  continual 
sense  of  their  security,  and  affording  them  undoubted  proofs 
that  the  government,  whatever  may  be  its  form,  is  ultimately 
designed  to  ensure  the  happiness  of  those  who  live  under  it, 
is  both  one  of  the  greatest  advantages  of  freedom,  and  its 
surest  characteristic.  The  kind  of  security,  as  to  their 
persons  and  possessions,  which  subjects,  who  are  totally  de- 
prived of  that  privilege,  enjoy  at  particular  times  under  other 
governments,  perhaps  may  entitle  them  to  look  upon  them- 
selves as  the  well  administered  property  of  masters  who 


their  union  among  themselves.  As  I  wanted  to  hear  him  talk  farther 
on  the  subject,  I  pretended  to  be  entirely  ignorant  in  that  respect,  and 
asked  for  what  reason  I  must  not  speak  of  the  prince.  But  he  (after 
the  manner  of  the  common  people  in  Italy,  who,  when  strongly  affected 
by  any  thing,  rather  choose  to  express  themselves  by  some  vehement 
gesture  than  by  words)  ran  the  edge  of  his  hand  with  great  quickness 
along  his  neck, — meaning  thereby  to  express,  that  being  strangled,  or 
having  one's  throat  cut,  was  the  instant  consequence  of  taking  such 
liberty. 
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rightly  understand  their  own  interests :  but  it  is  the  right  of 
canvassing  without  fear  the  conduct  of  those  who  are  placed 
at  their  head  which  constitutes  a  free  nation.* 

The  unbounded  freedom  of  debate,  possessed  by  the 
English  parliament,  is  also  a  consequence  of  the  peculiar 
stability  of  the  government.  All  sovereigns  have  agreed  in 
their  jealousy  of  assemblies  of  this  kind,  in  their  dread  of  the 
privileges  of  assemblies  who  attract  in  so  high  a  degree  the 
attention  of  the  rest  of  the  people, — who  in  a  course  of  time 
become  connected  by  so  many  essential  ties  with  the  bulk  of 
the  nation,  and  acquire  so  much  real  influence  by  the  essen- 
tial share  they  must  needs  have  in  the  management  of  public 
affairs,  and  by  the  eminent  services,  in  short,  which  they  are 
able  to  perform  to  the  community ,t  Hence  it  has  happened 
that  monarchs,  or  single  rulers,  in  all  countries,  have  endea- 
voured to  dispense  with  the  assistance  of  assemblies  like 
those  we  mention,  notwithstanding  the  capital  advantages 
they  might  have  derived  from  their  services  towards  the  good 
government  of  the  state ;  or,  if  the  circumstances  of  the 
times  have  rendered  it  expedient  for  them  to  call  such  assem- 
blies together,  they  have  used  the  utmost  endeavours  in 
abridging  those  privileges  and  legislative  claims  which  they 
soon  found  to  prove  so  hostile  to  their  security  :  in  short,  they 
have  ever  found  it  impracticable  to  place  an  unreserved  trust 
in  public  meetings  of  this  kind. 

We  may  here  name  Cromwell,  as  he  was  supported  by  a 
numerous  army,  and  possessed  more  power  than  any  foreign 
monarch  who  has  not  been  secured  by  an  armed  force. 
Even  after  he  had  purged,  by  the  agency  of  Colonel  Pride, 
and  two  regiments,  the  parliament  that  was  sitting  when  his 
power  became  settled,  thereby  thrusting  out  all  his  oppo- 
nents, to  the  amount  of  about  two  hundred,  he  soon  found 

*  If  we  consider  the  great  advantages  to  public  liberty  which  result 
from  the  institution  of  the  trial  by  jury,  and  from  the  liberty  of  the 
press,  we  shall  find  England  to  be  in  reality  a  more  democratical  state 
than  any  other  we  are  acquainted  with.  The  judicial  power  and  the 
censorial  power  are  vested  in  the  people. 

t  And  which  they  do  actually  perform,  till  they  are  able  to  throw  off 
the  restraints  of  impartiality  and  moderation, —  a  thing  which,  being 
men,  they  never  fail  to  do  when  their  influence  is  generally  established, 
and  proper  opportunities  offer.  Sovereigns  know  these  things,  and 
dread  them. 
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his  whole  authority  endangered  hy  the  proceedings  of  those 
who  remained,  and  was  under  a  necessity  of  turning  them 
out  in  the  military  manner  with  which  every  one  is  ac- 
quainted. Finding  still  a  meeting  of  this  kind  highly 
expedient  to  legalise  his  military  authority,  he  called  toge- 
ther that  assembly  which  was  called  BareboneJ  parliament. 
He  had  himself  chosen  the  members  of  this  parliament,  to 
the  number  of  about  a  hundred  and  twenty,  and  they  had 
severally  received  the  summons  from  him  ;  yet  notwith- 
standing this  circumstance,  and  the  total  want  of  personal 
weight  in  most  of  the  members,  he  began  in  a  very  few 
months,  and  in  the  midst  of  his  powerful  victorious  army,  to 
feel  a  serious  alarm  at  their  proceeding ;  he  soon  heard  them 
talk  of  their  own  divine  commission,  and  of  the  authority 
they  had  received  from  the  Lord  /..and,  in  short,  finding  he 
could  not  trust  them,  he  employed  the  offices  of  a  second 
colonel  to  effect  their  dismission.  Being  now  dignified  with 
the  legal  appellation  of  Protector,  he  ventured  to  call  a 
parliament  elected  by  considerable  parts  of  the  people ;  but 
though  the  existence  of  this  parliament  was  grounded,  we 
might  say  grafted,  upon  his  own,  and  though  bands  of 
soldiers  were  even  posted  in  the  avenues  to  keep  out  all  such 
members  as  refused  to  take  certain  personal  engagements  to 
him,  he  made  such  haste,  in  the  issue,  to  rid  himself  of  their 
presence,  as  to  contrive  a  mean  quibble  or  device  to  shorten 
the  time  of  their  sitting  by  ten  or  twelve  days.*  To  a  fourth 
assembly  he  again  applied ;  but  though  the  elections  had 
been  so  managed  as  to  procure  him  a  formal  tender  of  the 
crown  during  the  first  sitting,  he  put  an  end  to  the  second 
with  resentment  and  precipitation.f 

The  example  of  the  Eoman  emperors,  whose  power  was 
outwardly  so  prodigious,  may  also  be  introduced  here.     They 


*  They  were  to  have  sitten  five  months ;  but  Cromwell  pretended 
that  the  months  were  to  consist  of  only  twenty-eight  days  ;  as  this  was 
the  way  of  reckoning  time  used  in  paying  the  army  and  the  fleet. 

t  The  history  of  the  conduct  of  the  deliberating  and  debating  assem- 
blies we  are  alluding  to,  in  regard  to  the  monarchs,  or  single  rulers  of 
any  denomination,  who  summon  them  together,  may  be  expressed  in 
very  few  words.  If  the  monarch  is  unarmed,  they  overrule  him  so  aa 
almost  entirely  to  set  him  aside  :  if  his  power  is  of  a  military  kind,  they 
form  connections  with  the  army. 
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used  to  show  the  utmost  jealousy  in  their  conduct  with 
respect  to  the  Roman  senate ;  and  that  assembly,  which  the 
prepossession  of  the  people,  who  looked  upon  it  as  the  ancient 
remains  of  the  republic,  had  made  it  expedient  to  continue, 
were  not  suffered  to  assemble  but  under  the  drawn  scimitars 
of  the  praetorian  guards. 

Even  the  kings  of  France,  though  their  authority  is  so 
unquestioned,  so  universally  respected  as  well  as  strongly 
supported,  have  felt  frequent  anxiety  from  the  claims  and 
proceedings  of  the  parliament  of  Paris,  an  assembly  of  much 
less  weight  than  the  English  parliament.  The  alarm  has 
been  mentioned  which  Louis  XV.  at  last  expressed  con- 
cerning their  measures,  as  well  as  the  expedient  to  which 
he  resorted,  to  free  himself  from  their  presence.  And  when 
his  successor  thought  proper  to  call  again  this  parliament 
together,  a  measure  highly  prudent  in  the  beginning  of  his 
reign,  every  jealous  precaution  was  at  the  same  taken  to 
abridge  those  privileges  of  deliberating  and  remonstrating, 
upon  which  any  distant  claim  to,  or  struggle  for,  a  share  of 
the  supreme  authority,  might  be  grounded. 

It  may  be  objected  that  the  pride  of  kings  or  single 
rulers  makes  them  averse  to  the  existence  of  assemblies  like 
those  we  mention,  and  despise  the  capital  services  which 
they  might  derive  from  them  for  the  good  government  of 
their  kingdoms.  I  grant  it  may  in  some  measure  be  so. 
But  if  we  inquire  into  the  general  situation  of  affairs  in 
different  states,  and  into  the  examples  with  which  their 
history  supplies  us,  we  shall  also  find  that  the  pride  of  those 
kings  agrees  in  the  main  with  the  interest  and  quiet  of  their 
subjects,  and  that  their  preventing  the  assemblies  we  speak 
of  from  meeting,  or,  when  met,  from  assuming  too  large  a 
share  in  the  management  of  public  affairs,  is,  in  a  great 
measure,  matter  of  necessity. 

We  may  therefore  reckon  it  as  a  very  great  advantage 
that,  in  England,  no  such  necessity  exists.  Such  is  the 
frame  of  the  government,  that  the  supreme  executive 
authority  can  both  give  leave  to  assemble,  and  show  the 
most  unreserved  trust,  when  assembled,  to  those  two  houses 
which  concur  together  to  form  the  legislature. 

These  two  houses,  we  see,  enjoy  the  most  complete  free- 
dom in  their  debates,  whether  the  subject  be  grievances,  or 
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regulations  concerning  government  matters  of  any  kind  :  no 
restriction  whatever  is  laid  upon  them  ;  they  may  start  any 
subject  they  please.  The  crown  is  not  to  take  any  notice  of 
their  deliberations  :  its  wishes,  or  even  its  name,  are  not  to 
be  introduced  in  the  debates.  And,  in  short,  what  makes 
the  freedom  of  deliberating,  exercised  by  the  two  houses, 
really  unlimited,  is  the  privUege,  or  sovereignty  we  may  say, 
enjoyed  by  each  within  its  own  walls,  in  consequence  of 
which,  nothing  done  or  said  in  parliament  is  to  be  questioned 
in  any  place  out  of  parliament.  Nor  will  it  be  pretended 
by  those  persons  who  are  acquainted  with  the  English  his- 
tory, that  these  privileges  of  parliament  we  mention  are 
nominal  privileges,  only  privileges  upon  paper,  which  the 
crown  has  disregarded  whenever  it  has  thought  proper,  and 
to  the  violations  of  which  the  parliament  have  used  very 
tamely  to  submit.  That  these  remarkable  advantages, — this 
total  freedom  from  any  compulsion  or  even  fear,  and,  in 
short,  this  unlimited  liberty  of  debate,  so  strictly  claimed  by 
the  parliament,  and  so  scrupulously  allowed  by  the  crown, 
—  should  be  exercised,  year  after  year,  during  a  long  course 
of  time,  without  producing  the  least  relaxation  in  the  execu- 
tion of  the  laws,  the  smallest  degree  of  anarchy, — are  cer- 
tainly very  singular  political  phenomena. 

It  may  be  said,  that  the  remarkable  solidity  of  the  govern- 
ing executive  authority  in  England  operates  to  the  advan- 
tage of  the  people  with  respect  to  the  objects  we  mention,  in 
a  twofold  manner.  In  the  first  place,  it  so  far  takes  from 
the  great  men  in  the  nation,  all  serious  ambition  to  invade 
this  authority,  that  their  debates  do  not  produce  such  anar- 
chical and  more  or  less  bloody  struggles  as  have  very  fre- 
quently disturbed  other  countries.  In  the  second  place,  it 
inspires  those  great  men  with  that  salutary  jealousy  of  the 
same  authority  which  leads  them  to  frame  such  effectual 
provisions  for  laying  it  under  proper  restraints.  On  which 
I  shall  observe,  by  way  of  a  short  digression,  that  this  dis- 
tinguished stability  of  the  executive  authority  of  the  English 
crown  affords  an  explanation  of  the  peculiar  manner  in 
which  public  commotions  have  constantly  been  terminated 
in  England,  compared  with  the  manner  in  which  the  same 
events  have  been  concluded  in  other  kingdoms.  When  I 
mentioned,  in  a  former   chapter,  this  peculiarity   in    the 
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English  government,  I  mean  the  accuracy,  impartiality,  and 
universality  of  the  provisions  by  which  peace,  after  internal 
disturbances,  has  been  restored  to  the  nation,  I  confined  my 
comparisons  to  instances  drawn  from  republican  govern- 
ments, purposely  postponing  to  say  anything  of  govern- 
ments of  a  monarchical  form,  till  I  had  introduced  the  very 
essential  observation  contained  in  this  chapter,  which  is, 
that  the  power  of  crowns,  in  other  monarchies,  has  not  been 
able,  by  itself,  to  produce  the  same  effects  it  has  in  England, 
— that  is,  has  not  been  able  to  inspire  the  great  men  in  the 
state  with  any  thing  like  that  salutary  jealousy  we  mention, 
nor  of  course  to  induce  them  to  unite  in  a  real  common 
cause  with  the  rest  of  the  people.  In  other  monarchies,* 
those  men  who,  during  the  continuance  of  the  public  distur- 
bances, were  at  the  head  of  the  people,  finding  it  in  their 
power,  in  the  issue,  to  parcel  out,  more  or  less,  the  supreme 
governing  authority  (or  even  the  state  itself),  and  to  transfer 
the  same  to  themselves,  constantly  did  so,  in  the  same 
manner,  and  for  the  very  same  reasons,  as  it  happened  in  the 
ancient  commonwealths ;  those  monarchical  governments 
being  in  reality,  so  far  as  that,  of  a  republican  nature :  and 
the  governing  authority  was  left,  at  the  conclusion,  in  the 
same  undefined  extent  it  had  before.f  But  in  England,  the 
great  men  in  the  nation,  finding  themselves  in  a  situation 
essentially  different,  lost  no  time  in  pursuits  like  those  in 
which  the  great  men  of  other  countries  used  to  indulge 
themselves  on  the  occasion  we  mention.  Every  member  of 
the  legislature  plainly  perceived,  from  the  general  aspect  of 
affairs,  and  his  feelings,  that  the  supreme  executive  autho- 
rity in  the  state  must  in  the  issue  fall  somewhere  undivided, 
and  continue  so  ;  and  being  moreover  sensible,  that  neither 
personal  advantages  of  any  kind,  nor  the  power  of  any 
faction,  but  the  law  alone,  could  afterwards  be  an  effectual 
restraint  upon  its  motions,  they  had  no  thought  or  aim  left, 


*  I  mean  before  the  introduction  of  those  numerous  standing  armies 
which  are  now  kept  by  all  the  crowns  of  Europe :  since  that  epoch, 
which  is  of  no  very  ancient  date,  no  treaty  has  been  entered  into  by 
those  crowns  with  any  subjects. 

t  As  a  remarkable  instance  of  such  a  treaty,  may  bo  mentioned  that 
by  which  the  war  for  the  public  good  was  terminated  in  France. 
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except  to  frame  with  care  those  laws  upon  which  their  own 
liberty  was  to  continue  to  depend,  and  to  restrain  a  power 
which  they  judged  it  so  impracticable  to  transfer  to  them- 
selves or  their  party,  or  to  render  themselves  independent  of. 
These  observations  I  thought  necessary  to  be  added  to  those 
in  the  fifteenth  chapter ;  to  which  I  now  refer  the  reader. 

Nor  has  the  great  freedom  of  canvassing  political  subjects 
we  have  described,  been  limited  to  the  members  of  the  legis- 
lature, or  confined  to  the  walls  of  Westminster, — that  is,  to 
the  exclusive  spot  on  which  the  two  houses  meet :  the  like 
privilege  is  allowed  to  the  other  orders  of  the  people :  and 
a  full  scope  is  given  to  that  spirit  of  party,  and  a  complete 
security  ensured  to  those  numerous  and  irregular  meetings, 
which,  especially  when  directed  to  matters  of  government, 
create  so  much  uneasiness  in  the  sovereigns  of  other 
countries.  Individuals  even  may,  in  such  meetings,  take  an 
active  part  for  procuring  the  success  of  those  public  steps 
which  they  wish  to  see  pursued ;  they  may  frame  petitions 
to  be  delivered  to  the  crown,  or  to  both  houses,  either  to 
procure  the  repeal  of  measures  already  entered  upon  by 
government,  or  to  prevent  the  passing  of  such  as  are  under 
consideration,  or  to  obtain  the  enacting  of  new  regulations 
of  any  kind  ;  they  may  severally  subscribe  their  names  to 
such  petitions :  the  law  sets  no  restriction  on  their  numbers ; 
nor  has  it,  we  may  say,  taken  any  precaution  to  prevent 
even  the  abuse  that  might  be  made  of  such  freedom.* 

That  mighty  political  engine,  the  press,  is  also  at  their 
service ;  they  may  avail  themselves  of  it  to  advertise  the 
time  and  place,  as  well  as  the  intent  of  the  meetings,  and 
moreover  to  set  off  and  inculcate  the  advantages  of  those 
notions  which  they  wish  to  see  adopted. 

Such  meetings  may  be  repeated  ;  and  every  individual  may 
deliver  what  opinion  he  pleases  on  the  proposed  subjects, 
though  ever  so  directly  opposite  to  the  views  or  avowed 
designs  of  the  government.     The  member  of  the  legislature 

*  The  great  chartist  meeting,  which  it  wa9  apprehended  would  have 
disturbed  the  public  tranquillity,  in  April,  1848,  vanished,  not  before  a 
military  force,  but  in  view  of  the  small  wooden  stick  of  the  police  con- 
stable. It  may  be  remarked,  that  the  present  Emperor  of  the  French 
voluntarily  acted  on  that  day,  in  London,  as  a  sworn  special  constable. 
— Ed. 
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may,  if  he  chooses,  have  admittance  among  them,  and  again 
enforce  those  topics  which  have  not  obtained  the  success  he 
expected  in  that  house  to  which  he  belongs.  The  disap- 
pointed statesman,  the  minister  turned  out,  also  find  the 
door  open  to  them  :  they  may  bring  in  the  whole  weight  of 
their  influence  and  of  their  connections :  they  may  exert 
every  nerve  to  enlist  the  assembly  in  the  number  of  their 
supporters  :  they  are  bidden  to  do  their  worst :  they  fly 
through  the  country  from  one  place  of  meeting  to  another : 
the  clamour  increases  :  the  constitution,  one  may  think,  is 
going  to  be  shaken  to  its  very  foundations:  —  but  these 
mighty  struggles,  by  some  means  or  other,  always  find  a 
proportionate  degree  of  reaction  ;  new  difficulties,  and  at  last 
insuperable  impediments,  grow  up  in  the  way  of  those  who 
would  take  advantage  of  the  general  ferment  to  raise  them- 
selves on  the  wreck  of  the  governing  authority :  a  secret 
force  exerts  itself,  which  gradually  brings  things  back  to  a 
state  of  moderation  and  calm  ;  and  that  sea  so  stormy,  to 
appearance  so  deeply  agitated,  constantly  stops  at  certain 
limits  which  it  seems  as  if  it  wanted  the  power  to  pass. 

The  impartiality  with  which  justice  is  dealt  to  all  orders  of 
men  in  England,  is  also  in  great  measure  owing  to  the  pecu- 
liar stability  of  the  government :  the  very  remarkable,  high 
degree,  to  which  this  impartiality  is  carried,  is  one  of  those 
things,  which,  being  impossible  in  other  countries,  are  pos- 
sible under  the  government  of  this  country.  In  the  ancient 
commonwealths,  from  the  instances  that  have  been  intro- 
duced in  a  former  place,'  and  from  others  that  might  be 
quoted,  it  is  evident  that  no  redress  was  to  be  obtained  for 
the  acts  of  injustice  or  oppression  committed  by  the  men 
possessed  of  influence  or  wealth,  upon  the  inferior  citizens. 
In  the  monarchies  of  Europe,  in  former  times,  abuses  of  a 
like  kind  prevailed  to  a  most  enormous  degree.  In  our 
days,  notwithstanding  the  great  degrees  of  strength  acquired 
by  the  different  governments,  it  is  matter  of  the  utmost 
difficulty  for  subjects  of  the  inferior  classes  to  obtain  the 
remedies  of  the  law  against  certain  individuals  ;  in  some 
countries  it  is  impossible,  let  the  abuse  be  ever  so  flagrant ; 
an  open  attempt  to  pursue  such  remedies  being  moreover 
attended  with  danger.     Even  in  those  monarchies  of  Europe 
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in  which  the  government  is  supported  both  by  real  strength, 
and  by  civil  institutions  of  a  very  advantageous  nature,  great 
differences  prevail  between  individuals  in  regard  to  the 
facility  of  obtaining  the  remedies  of  the  law ;  and  to  seek  for 
redress,  is  at  best,  in  many  cases,  so  arduous  and  precarious 
an  attempt,  as  to  take  from  injured  individuals  all  thoughts 
of  encountering  the  difficulty.  Nor  are  these  abuses  we 
mention,  in  the  former  or  present  governments  of  Europe, 
to  be  attributed  only  to  the  want  of  resolution  in  the  heads 
of  those  governments.  In  some  countries,  the  sovereign, 
by  an  open  design  to  suppress  these  abuses,  would  have 
endangered  at  once  his  whole  authority :  and  in  others,  he 
would  find  obstructions  multiply  so  in  his  way  as  to  compel 
him,  perhaps  very  quickly,  to  drop  the  undertaking.  How 
can  a  monarch,  alone,  make  a  persevering  stand  against  the 
avowed  expectations  of  all  the  great  men  by  whom  he  is 
surrounded,  and  against  the  loud  claims  of  powerful  classes 
of  individuals  ?  In  a  commonwealth,  what  can  the  senate 
do  when  they  find  that  their  refusing  to  protect  a  powerful 
offender  of  their  own  class,  or  to  indulge  some  great  citizen, 
with  the  impunity  of  his  friends,  is  likely  to  be  productive 
of  serious  divisions  among  themselves,  or  perhaps  of  disturb- 
ances among  the  people  ? 

If  we  cast  our  eyes  on  the  strict  and  universal  impartiality 
with  which  justice  is  administered  in  England,  we  shall  soon 
become  convinced  that  some  inward  essential  difference 
exists  between  the  English  government  and  those  of 
other  countries,  and  that  its  power  is  founded  on  causes  of 
a  distinct  nature.  Individuals  of  the  most  exalted  rank  do 
not  entertain  so  much  as  the  thought  to  raise  the  smallest 
direct  opposition  to  the  operation  of  the  law.  The  complaint 
of  the  meanest  subject,  if  preferred  and  supported  in  the 
usual  way,  immediately  meets  with  a  serious  regard.  The 
oppressor  of  the  most  extensive  influence,  though  in  the 
midst  of  a  train  of  retainers,  nay,  though  in  the  fullest  flight 
of  his  career  and  pride,  and  surrounded  by  thousands  of 
applauders  and  partisans,  is  stopped  short  at  the  sight  of  the 
legal  paper  which  is  delivered  into  his  hands;  and  a  tipstaff 
is  sufficient  to  bring  him  away,  and  produce  him  before  the 
bench. 
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Such  is  the  greatness,  and  such  the  uninterrupted  preva- 
lence of  the  law  ;*  such  is,  in  short,  the  continuity  of  omni- 
potence, of  resistless  superiority,  it  exhibits,  that  the  extent 
of  its  effects  at  length  ceases  to  be  a  subject  of  observation 
to  the  public. 

Nor  are  great  or  wealthy  men  to  seek  for  redress  or  satis- 
faction of  any  kind,  by  any  other  means  than  such  as  are 
open  to  all ;  even  the  sovereign  has  bound  himself  to  resort 
to  no  other  ;  and  experience  has  shown  that  he  may  without 
danger  trust  the  protection  of  his  person,  and  of  the  places 
of  his  residence,  to  the  slowand  litigious  assistance  of  the  law.f 

Another  very  great  advantage  attending  the  remarkable 
stability  of  the  English  government,  is,  that  the  same  is 
effected  without  the  assistance  of  an  armed  standing  force  :J 
the  constant  expedient  this  of  all  other  governments.  On 
this  occasion  I  shall  introduce  a  passage  of  Doctor  Adam 
Smith§,  in  a  work  published  since  the  present  chapter  was 
first  written,  in  which  passage  an  opinion  certainly  erroneous 
is  contained :  the  mistakes  of  persons  of  his  very  great 
abilities  deserve  attention.  This  gentleman,  struck  with 
the  necessity  of  a  sufficient  power  of  reaction,  of  a  sufficient 
strength,  on  the  side  of  government,  to  resist  the  agitations 
attendant  on  liberty,  has  looked  round,  and  judged  that  the 
English  government  derived  the  singular  stability  it  mani- 
fests from  the  standing  force  it  has  at  its  disposal :  the 
following  are  his  expressions : — "  To  a  sovereign  who  feels 

*  Lex  magna  est,  et  pravalebit. 

f  I  remember,  soon  alter  my  first  coming  to  this  country,  I  took 
notice  of  the  boards  set  up  from  place  to  place  behind  the  inelosure  of 
Richmond  Park — "  Whoever  trespasses  upon  this  ground  will  be  pro- 
secuted." 

%  This  is  not  exactly  true.  There  is  an  armed  force ;  and  in  the 
instance  of  the  Bristol  riots,  the  yeomanry  were  very  properly  called 
out ;  while,  on  a  former  occasion,  most  unfortunately,  the  yeomanry 
attacked  and  killed  several  persons  at  a  reform  meeting  near  Man- 
chester, at  which  no  riot  was  attempted.  In  Ireland  we  have  a  strong 
armed  force,  including  the  armed  constabulary.  In  England  and  Scot- 
land the  unarmed  civil  police  is  amply  sufficient  to  prevent  any  disorder; 
but  the  British  people  themselves,  in  their  devoted  obedience  to  the 
supremacy  of  the  laws,  are  the  best  preservers  of  order  and  of  self- 
government. — Ed. 

§  An  Inquiry  into  the  Nature  and  Causes  of  the  Wealth  of  Nations. 
Book  v.  chap.  i. 
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himself  supported,  not  only  by  the  natural  aristocracy  of 
the  country,  but  by  a  well-regulated  standing  army,  the 
rudest,  the  most  groundless,  and  the  most  licentious  remon- 
strances, can  give  but  little  disturbance.  He  can  safely 
pardon  or  neglect  them,  and  his  consciousness  of  his  supe- 
riority naturally  disposes  him  to  do  so.  That  degree  of 
liberty  which  approaches  to  licentiousness,  can  be  tolerated 
only  in  countries  where  the  sovereign  is  secured  by  a  well- 
regulated  standin"  army."* 

The  above  positions  are  grounded  on  the  notion,  that  an 
army  places  in  the  hands  of  the  sovereign  a  united  irresis- 
tible strength, — a  strength  liable  to  no  accidents,  difficulties, 
or  exceptions ;  a  supposition  this,  which  is  not  conformable 
to  experience.  If  a  sovereign  was  endued  with  a  kind  of 
extraordinary  power  attendiug  on  his  person,  at  once  to  lay 
under  water  whole  legions  of  insurgents,  or  to  repulse  and 
sweep  them  away  by  flashes  and  shocks  of  the  electrical  fluid, 
then  indeed  he  might  use  the  great  forbearance  above 
described :  though  it  is  not  perhaps  very  likely  he  would 
put  up  with  the  rude  and  groundless  remonstrances  of  his 
subjects,  and  with  their  licentious  freedom,  yet  he  might,  with 
safety,  do  or  not  do  so,  at  his  own  choice.  But  an  army  is 
not  that  simple  weapon  which  is  here  supposed.  It  is 
formed  of  officers  and  soldiers  who  feel  the  same  passions 
with  the  rest  of  the  people, — the  same  disposition  to  promote 
their  own  interest  and  importance,  when  they  find  out  their 
strength,  and  proper  opportunities  offer.  What  will  there- 
fore be  the  resource  of  the  sovereign,  if  into  that  army,  on 
the  assistance  of  which  he  relies,  the  same  party  spirit 
creeps,  by  which  his  other  subjects  are  actuated  ?  Where 
will  he  take  refuge,  if  the  same  political  caprices,  abetted  by 
the  serious  ambition  of  a  few  leading  men, — the  same  rest- 
lessness, and  at  last  perhaps  the  same  disaffection, — begin  to 
pervade  the  smaller  kingdom  of  the  army,  by  which  the 
main  kingdom  or  nation  is  agitated  ? 

The  prevention  of  dangers  like  those  just  mentioned  con- 
stitutes the  most  essential  part  of  the  precautions  and  state- 

*  The  author's  design,  in  the  whole  passage,  is  to  show  that  standing 
armies,  under  proper  restrictions,  cannot  be  hurtful  to  public  liberty ; 
and  may  in  some  cases  be  useful  to  it,  by  freeing  the  sovereign  from 
any  troublesome  jealousy  in  regard  to  this  liberty. 
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craft  of  rulers,  in  those  governments  which  are  secured  by 
standing  armed  forces.  Mixing  the  troops  formed  of  natives 
with  foreign  auxiliaries,  dispersing  them  in  numerous  bodies 
over  the  country,  and  continually  shifting  their  quarters, 
are  among  the  methods  that  are  used ;  which  it  does  not 
belong  to  our  subject  to  enumerate,  any  more  than  the 
extraordinary  expedients  employed  by  the  Eastern  mo- 
narchs  for  the  same  purposes.  But  one  caution,  very 
essential  to  be  mentioned  here,  and  which  the  govern- 
ments we  allude  to  never  fail  to  take  before  every  other,  is 
to  retrench  from  their  unarmed  subjects  a  freedom,  which, 
transmitted  to  the  soldiers,  would  be  attended  with  such 
fatal  consequences:  hindering  such  bad  examples  from  being 
communicated  to  those  in  whose  hands  their  power  and 
life  are  trusted,  is  what  every  notion  of  self-preservation 
suggests  to  them  ;  every  weapon  is  accordingly  exerted  to 
suppress  the  rising  and  spreading  of  so  awful  a  contagion. 

In  general,  it  may  be  laid  down  as  a  maxim,  that,  where 
the  sovereign  looks  to  his  army  for  the  security  of  his  person 
and  authority,  the  same  military  laws  by  which  this  army  is 
kept  together  must  be  extended  over  the  whole  nation  ;  not 
in  regard  to  military  duties  and  exercises,  but  certainly  in 
regard  to  all  that  relates  to  the  respect  due  to  the  sovereign 
and  to  his  orders.  The  martial  law,  concerning  these  tender 
points,  must  be'  universal.  The  jealous  regulations  con- 
cerning mutiny  and  contempt  of  orders  cannot  be  severely 
enforced  on  that  part  of  the  nation  which  secures  the  sub- 
jection of  the  rest,  and  enforced  too  through  the  whole  scale 
of  military  subordination,  from  the  soldier  to  the  officer,  up 
to  the  very  head  of  the  military  system, — while  the  more 
numerous  and  inferior  part  of  the  people  are  left  to  enjoy 
an  unrestrained  freedom.  That  secret  disposition  which 
prompts  mankind  to  resist  and  counteract  their  superiors 
cannot  be  surrounded  by  such  formidable  checks  on  one 
side,  and  be  left  to  be  indulged  to  a  degree  of  licentiousness 
and  wantonness  on  the  other. 

In  a  country  where  an  army  is  kept,  capable  of  command- 
ing the  obedience  of  the  nation,  this  army  will  both  imitate 
the  licentiousness  above  mentioned,  and  check  it  in  the 
people.  Every  officer  and  soldier,  in  such  a  country,  claims 
a  superiority  in  regard  to  other  individuals  ;  and,  in  propor- 
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tion  as  their  assistance  is  relied  upon  by  the  government, 
expect  a  greater  or  less  degree  of  submission  from  the  rest 
of  the  people.* 

The  same  author  concludes  his  above  quoted-observations 
concerning  the  security  of  the  power  of  an  armed  sovereign, 
by  immediately  adding :  "  It  is  in  such  countries  only  that 
it  is  unnecessary  that  the  sovereign  should  be  trusted  with 
any  discretionary  power  for  suppressing  even  the  wanton- 
ness of  this  licentious  liberty."  The  idea  here  expressed 
coinciding  with  those  already  discussed,  I  shall  say  nothing 
farther  on  the  subject.  My  reason  for  introducing  the  above 
expressions,  has  been,  that  they  lead  me  to  take  notice  of  a 
remarkable  circumstance  in  the  English  government.     From 

*  In  the  beginning  of  the  passage  which  is  here  examined,  the  author 
says,  "  Where  the  sovereign  is  himself  the  general,  and  the  principal 
nobility  and  gentry  of  the  country  are  the  chief  officers  of  the  army, — 
where  the  military  force  is  placed  under  the  command  of  those  who  have 
the  greatest  interest  in  the  support  of  the  civil  authority,  because  they 
have  the  greatest  share  of  that  authority, — a  standing  army  can  never 
be  dangerous  to  liberty.  On  the  contrary,  it  may  in  some  cases  be 
favourable  to  liberty,"  &c.  In  a  country  so  circumstanced,  a  standing 
army  can  never  be  dangerous  to  liberty  ;  no,  not  the  liberty  of  those 
principal  nobility  and  gentry,  especially  if  they  have  wit  enough  to  form 
combinations  among  themselves  against  the  sovereign.  Such  a  union 
as  is  here  mentioned,  of  the  civil  and  military  powers,  in  the  aristo- 
cratical  body  of  the  nation,  leaves  both  the  sovereign  and  the  people 
without  resource.  If  the  former  kings  of  Scotland  had  adopted  the 
expedient  of  a  standing  army,  and  had  trusted  this  army,  thus  defrayed 
by  them,  to  those  noblemen  and  gentlemen  who  had  rendered  them- 
selves hereditary  admirals,  hereditary  high-stewards,  hereditary  high- 
constables,  hereditary  great-chamberlains,  hereditary  justices-general, 
hereditary  sheriffs  of  counties,  &c.  they  would  have  ill  repaired  the  dis- 
orders under  which  the  government  of  their  country  laboured  ;  they 
would  only  have  supplied  these  nobles  with  fresh  weapons  against  each 
other,  against  the  sovereign,  and  against  the  people. 

If  those  members  of  the  British  parliament,  who  sometimes  make 
the  whole  nation  resound  with  the  clamour  of  their  dissensions,  had  an 
army  under  their  command  which  they  might  engage  in  the  support  of 
their  pretensions,  the  rest  of  the  people  would  not  be  the  better  for  it. 
Happily  the  swords  are  secured,  and  force  is  removed  from  their  de- 
bates. 

The  author  whom  we  are  quoting  has  deemed  a  government  to  be  a 
more  simple  machine,  and  an  army  a  more  simple  instrument,  than  they 
in  reality  are.  Like  many  other  persons  of  great  abilities,  while  struck 
with  a  certain  peculiar  consideration,  he  has  overlooked  others  no  less 
important. 
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the  expression,  it  is  unnecessary  that  the  sovereign  should  be 
trusted  with  any  discretionary  power,  the  author  appears  to 
think  that  a  sovereign  at  the  head  of  an  army,  and  whose 
power  is  secured  by  this  army,  usually  waits  to  set  himself 
in  motion  till  he  has  received  leave  for  that  purpose  ;  that 
is,  till  he  has  been  trusted  with  a  power  for  so  doing.  This 
notion  in  the  author  we  quote  is  borrowed  from  the  steady 
aud  thoroughly  legal  government  of  this  country ;  but  the 
like  law-doctrine  or  principle  obtains  under  no  other 
government.  In  all  monarchies  (and  it  is  the  same  in 
republics),  the  executive  power  in  the  state  is  supposed  to 
possess,  originally  and  by  itself,  all  manner  of  lawful  autho- 
rity :  every  one  of  its  exertions  is  deemed  to  be  legal ;  and 
they  do  not  cease  to  be  so,  till  they  are  stopped  by  some 
express  and  positive  regulation.  The  sovereign  and  also  the 
civil  magistrate,  till  so  stopped  by  some  positive  law,  may 
come  upon  the  subject  when  they  choose :  they  may  ques- 
tion any  of  his  actions  ;  they  may  construe  them  into  un- 
lawful acts,  and  inflict  a  penalty,  as  they  please :  in  these 
respects  they  may  be  thought  to  abuse,  but  not  to  exceed, 
their  power.  The  authority  of  the  government,  in  short,  is 
supposed  to  be  unlimited  so  far  as  there  are  no  visible  boun- 
daries set  up  against  it ;  within  which  boundaries  lies  what- 
ever degree  of  liberty  the  subject  may  possess. 

In  England  the  very  reverse  obtains.  It  is  not  the 
authority  of  the  government,  it  is  the  liberty  of  the  subject 
which  is  stipposed  to  be  unbounded.  All  the  actions  of  an 
individual  are  supposed  to  be  lawful,  till  that  law  is  pointed 
out  which  makes  them  to  be  otherwise.  The  onus  probandi 
is  here  transferred  from  the  subject  to  the  prince.  The 
subject  is  not  at  any  time  to  show  the  grounds  of  his  con- 
duct. When  the  sovereign  or  magistrate  think  proper  to 
exert  themselves,  it  is  their  business  to  find  out  and  produce 
the  law  in  their  own  favour,  and  the  prohibition  against  the 
subject*. 

*  I  shall  take  the  liberty  to  mention  another  fact  respecting  myself, 
as  it  may  serve  to  elucidate  the  above  observations,  or  at  least  my  man- 
ner of  expressing  them.  I  remember,  when  I  was  beginning  to  pay 
attention  to  the  operations  of  the  English  government,  I  was  under  a 
prepossession  of  quite  a  contrary  nature  to  that  of  a  gentleman  whose 
opinions  have  been  discussed :  I  used  co  take  it  for  granted  that  exery 
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This  kind  of  law  principle,  owing  to  the  general  spirit  by 
which  all  parts  of  the  government  are  influenced,  is  even 
carried  so  far,  that  any  quibble,  or  trifling  circumstance,  by 
which  an  offender  may  be  enabled  to  step  aside  and  escape, 
though  ever  so  narrowly,  the  reach  of  the  law,  will  screen 
him  from  punishment,  let  the  immorality  or  intrinsic  guilt 
of  his  conduct  be  ever  so  openly  admitted.* 

Such  a  narrow  circumscription  of  the  exertions  of  the 
government  is  very  extraordinary  :  it  does  not  exist  in  any 
country  but  this ;  nor  could  it.  The  situation  of  other 
governments  is  such,  that  they  cannot  thus  allow  themselves 
to  be  shut  out  of  the  unbounded  space  occupied  by  auy  law, 
in  order  to  have  their  motions  confined  to  that  spot  which 
express  and  previously- declared  provisions  have  chalked  out. 

article  of  liberty  the  subject  enjoys  in  this  country  was  grounded  upon 
some  positive  law  by  which  this  liberty  was  insured  to  him.  In  regard 
to  the  freedom  of  the  press,  I  had  no  doubt  that  it  was  so,  and  that 
there  existed  some  particular  law,  or  rather  series  of  laws  or  legislative 
paragraphs,  by  which  this  freedom  was  defined  and  carefully  secured ; 
and  as  the  liberty  of  writing  happened  at  that  time  to  be  carried  very 
far,  and  to  excite  a  great  deal  of  attention  (the  noise  about  the  Middle- 
sex election  had  not  yet  subsided),  I  particularly  wished  to  see  those  laws 
I  supposed,  not  doubting  that  there  must  be  something  remarkable  in 
the  wording  of  them.  I  looked  into  those  law  books  which  I  could 
meet  with  ;  such  as  Jacob's  and  Cunningham's  Law  Dictionaries,  Wood's 
Institutes,  and  Judge  Blackstone's  Commentaries.  I  also  found  means 
to  have  a  sight  of  Comyn's  Digest  of  the  Laws  of  England,  and  I  was 
again  disappointed :  this  author,  though  the  work  consists  of  five  folio 
Tolumes,  had  not  had,  any  more  than  the  authors  just  mentioned,  room 
to  spare  for  the  interesting  law  I  was  in  search  of.  At  length  it 
occurred  to  me,  that  this  liberty  of  the  press  was  grounded  upon  its 
not  being  prohibited  ; — that  this  want  of  prohibition  was  the  sole,  and 
at  the  same  time  solid,  foundation  of  it.  This  led  me,  when  I  after- 
wards thought  of  writing  upon  the  government  of  this  country,  to  give 
that  definition  of  the  freedom  of  the  press  which  is  contained  in  another 
page  ;  adding  to  it  the  important  consideration,  that  all  actions  respect- 
ing publications  are  to  be  decided  by  a  jury. 

*  A  number  of  instances,  some  even  of  a  ludicrous  kind,  might  be 
quoted  in  support  of  the  above  observation.  Even  a  trifling  flaw  in  the 
mere  words  of  an  indictment  is  enough  to  make  it  void. 

I' do  not  remember  the  name  of  that  political  author,  who,  having 
published  a  treasonable  writing  for  which  he  escaped  punishment,  used 
afterwards  to  answer  to  his  friends,  when  they  reproached  him  with  his 
rashness,  "  I  knew  I  was  writing  within  an  inch  of  the  gallows."  The 
law  being  both  ascertained  and  strictly  adhered  to,  he  had  been  enabled 
to  bring  his  words  and  positions  so  nicely  within  compass. 
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The  power  of  these  governments  being  constantly  attended 
with  more  or  less  precariousness,  there  must  be  a  degree  of 
discretion  answerable  to  it.* 

The  foundation  of  that  law-principle,  or  doctrine,  which 
confines  the  exertion  of  the  power  of  the  government  to 
such  cases  only  as  are  expressed  by  a  law  in  being,  was  laid 
when  the  Great  Charter  was  passed :  this  restriction  was 
implied  in  one  of  those  general  impartial  articles  which  the 
barons  united  with  the  people  to  obtain  from  the  sovereign. 
The  crown,  at  that  time,  derived  from  its  foreign  dominions 
that  stability  and  inward  strength  (in  regard  to  the  English 
nation),  which  are  now  in  a  secret  hidden  manner  annexed 
to  the  civil  branch  of , its  office,  and  which,  though  operating 
by  different  means,  continue  to  maintain  that  kind  of  confe- 
deracy against  it,  and  union  between  the  different  orders  of 
the  people.  By  the  article  in  Magna  Charta  here  alluded 
to,  the  sovereign  bound  himself  neither  to  go,  nor  send, 
upon  the  subject,  otherwise  than  by  the  trial  of  peers,  and 
the  law  of  the  land.  This  article  was,  however,  afterwards 
disregarded  in  practice,  in  consequence  of  the  lawful  efficiency 
which  the  king  claimed  for  his  proclamations,  and  especially 
by  the  institution  of  the  court  of  Star-chamber,  which 
grounded  its  proceedings  not  only  upon  these  proclamations, 
but  also  upon  the  particular  rules  it  choose  to  frame  within 
itself.  By  the  abolition  of  this  court  (and  also  of  the  court 
of  High  Commission)  in  the  reign  of  Charles  the  First,  the 
above  provision  of  the  Great  Charter  was  put  in  actual  force  ; 
and  it  has  appeared  by  the  event  that  the  very  extraordinary 
restriction  upon  the  governing  authority  we  are  alluding  to, 
and  its  execution,  are  no  more  than  what  the  intrinsic  situa- 
tion of  things,  and  the  strength  of  the  constitution,  can 
bear.f 


*  It  might  perhaps  also  be  proved,  that  the  great  lenity  used  in 
England  in  the  administration  of  criminal  justice,  both  in  regard  to  the 
mildness,  and  to  the  frequent  remission  of  punishments,  is  essentially 
connected  with  the  same  circumstance  of  the  stability  of  the  govern- 
ment. Experience  indicates  that  it  is  needless  to  use  any  great  degree 
of  harshness  and  severity  in  regard  to  offenders ;  and  the  supreme  go- 
verning authority  is  uuder  no  necessity  of  showing  the  subordinata 
magistracies  any  bad  example  in  that  respect. 

t  The  Court  of  Star-chamber  was  like  a  court  of  equity  in  regard  to 
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The  law-doctrine  we  have  above  described,  and  its  being 
strictly  regarded  by  the  high  governing  authority,  I  take  to 
be  the  most  characteristic  circumstance  in  the  English 
government,  and  the  most  pointed  proof  that  can  be  given 
of  the  true  freedom  which  is  the  consequence  of  its  frame. 
The  practice  of  the  executive  authority  thus  to  square  its 
motions  upon  such  laws,  and  such  only  as  are  ascertained 
and  declared  beforehand,  cannot  be  the  result  of  that  kind 
of  stability  which  the  crown  might  derive  from  being  sup- 

Eorted  by  an  armed  force,  or  as  the  above-mentioned  author 
as  expressed  it,  from  the  sovereign  being  the  general  of  an 
army;  such  a  rule  of  acting  is  even  contradictory  to  the 
office  of  a  general :  the  operations  of  a  general  eminently 
depend  for  their  success  on  their  being  sudden,  unforeseen, 
attended  by  surprise. 

In  general,  the  stability  of  the  power  of  the  English 
crown  cannot  be  the  result  of  that  kind  of  strength  which 
arises  from  au  armed  force :  the  kind  of  strength  which  is 
conferred  by  such  a  weapon  as  an  army,  is  too  uncertain,  too 
complicated,  too  liable  to  accidents :  in  a  word,  it  falls  infi- 
nitely short  of  the  degree  of  steadiness  necessary  to  coun- 
terbalance, and  at  last  quiet,  those  extensive  agitations  in 
the  people  which  sometimes  seem  to  threaten  the  destruction 
of  order  and  government.  An  army,  if  its  support  be  well 
directed,  may  be  useful  to  prevent  this  restlessness  in  the 
people  from  beginning  to  exist ;  but  it  cannot  keep  it  within 
bounds,  when  it  has  once  taken  place. 

If,  from  general  arguments  and  considerations,  we  pass  to 
particular  facts,  we  shall  actually  find  that  the  crown,  in 
England,  does  not  rely  for  its  support,  nor  ever  has  relied, 
upon  the  army  of  which  it  has  the  command.     From  the 

criminal  matters ;  it  took  upon  itself  to  decide  upon  those  cases  of 
offence  upon  which  the  usual  courts  of  law,  when  uninfluenced  by  the 
crown,  refused  to  decide,  either  on  account  of  the  silence  of  the  laws  in 
being,  or  of  the  particular  rules  they  had  established  within  themselves ; 
which  is  exactly  the  office  of  the  Court  of  Chancery  (and  of  the  Exche- 
quer) in  regard  to  matters  of  property.  The  great  usefulness  of  courts 
of  this  kind  has  caused  the  courts  of  equity,  in  regard  to  civd  matters, 
to  be  supported  and  continued  ;  but  experience  has  shown,  that  no 
essential  inconvenience  can  arise  from  the  subject  being  indulged  with 
the  very  great  freedom  he  has  acquired  by  the  total  abolition  of  all  arbi- 
trary or  provisional  oourts  in  regard  to  criminal  matters.. 
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earliest  times, — that  is,  long  before  the  invention  of  standing 
armies  among  European  princes,  —  the  kings  of  England 
possessed  an  authority  certainly  as  full  and  extensive  as  that 
which  they  now  enjoy.  After  the  weight  they  derived  from 
their  possessions  beyond  sea  had  been  lost,  a  certain  arrange- 
ment of  things  began  to  be  formed  at  home,  which  supplied 
them  with  strength  of  another  kind,  though  not  less  solid  ; 
and  they  began  to  derive  from  the  civil  branch  of  their  regal 
office  that  secure  power  which  no  other  monarchs  had  ever 
possessed,  except  through  the  assistance  of  legions  and 
praetorian  guards,  of  armies  of  Janissaries,  or  of  Strelitzes. 

The  princes  of  the  house  of  Tudor,  to  speak  of  a  very 
remarkable  period  in  the  English  history,  though  they  had 
no  other  visible  present  force  than  inconsiderable  retinues  of 
servants,  were  able  to  exert  a  power  equal  to  that  of  the 
most  absolute  monarchs  that  ever  reigned ;  equal  to  that  of 
a  Domitian  or  a  Commodus,  an  Amurath  or  a  Bajazet :  nay, 
it  even  was  superior,  if  we  consider  the  steadiness  and  out- 
ward show  of  legality  with  which  it  was  attended  throughout. 

The  stand  which  the  kings  of  the  house  of  Stuart  were 
able  to  make,  though  unarmed,  and  only  supported  by  the 
civil  authority  of  their  office,  during  a  long  course  of  years, 
against  the  restless  spirit  which  began  to  actuate  the  nation, 
and  the  vehement  political  and  religious  notions  that  broke 
out  in  their  time,  is  still  more  remarkable  than  even  the 
exorbitant  power  of  the  princes  of  the  house  of  Tudor, 
during  whose  reign  prepossessions  of  quite  a  contrary  nature 
were  universal. 

The  struggle  opened  with  the  reign  of  James  the  Eirst ; 
yet  he  peaceably  weathered  the  beginning  storm,  and  trans- 
mitted his  authority  undiminished  to  his  son.  Charles  the 
First,  indeed,  was  at  last  crushed  under  the  ruins  of  the 
constitution :  but  if  we  consider  that,  after  making  the 
important  national  concessions  contained  in  the  Petition  of 
Right,  he  was  able,  single  and  unarmed,  to  maintain  his 
ground  without  loss  or  real  danger,  during  the  space  of 
eleven  years  (that  is,  till  the  year  1640),  we  shall  be 
inclined  to  think  that,  had  he  been  better  advised,  he  might 
have  avoided  the  misfortunes  that  at  length  befell  him. 

Even  the  events  of  the  reign  of  James  the  Second  afford 
a  proof  of  that  solidity  which  is  annexed  to  the  authority  of 
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the  English  crown.  Although  the  whole  nation,  not  excepting 
the  army,  were  in  a  manner  unanimous  against  him,  he  was 
able  to  reign  four  years,  standing  single  against  all,  without 
meeting  with  any  open  resistance.  Nor  was  such  justifiable 
and  necessary  resistance  easily  brought  about  at  length.* 
Though  it  is  not  to  be  doubted  that  the  dethroning  of  James 
the  Second  would  have  been  effected  in  the  issue,  and 
perhaps  in  a  very  tragical  manner,  yet,  if  it  had  not  been 
for  the  assistance  of  the  Prince  of  Orange,  the  event  would 
certainly  have  been  postponed  for  a  few  years.  That  autho- 
rity on  which  James  relied  with  so  much  confidence,  was 
not  annihilated  at  the  time  it  was,  otherwise  than  by  a 
ready  and  considerable  armed  force  being  brought  against  it 
from  the  other  side  of  the  sea, — like  a  solid  fortress,  which, 
though  without  any  visible  outworks,  requires,  in  order  to 
be  compelled  to  surrender,  to  be  battered  with  cannon.f 

If  we  look  into  the  manner  in  which  this  country  has 
been  governed  since  the  Revolution,  we  shall  evidently  see 
that  it  has  not  been  by  means  of  the  army  that  the  crown 
has  been  able  to  preserve  and  exert  its  authority.  It  is  not 
by  means  of  their  soldiers  that  the  kings  of  Great  Britain 
prevent  the  manner  in  which  elections  are  carried  on,  from 
being  hurtful  to  them  ;  for  these  soldiers  must  move  from 
the  places  of  election  one  day  before  such  elections  are 
begun,  and  not  return  until  one  day  after  they  are  finished. 

*  Mr.  Hume  is  rather  too  anxious  in  his  wish  to  exculpate  James  the 
Second.  He  begins  the  conclusive  character  he  gives  of  him,  with 
representing  him  as  a  prince  "  whom  we  may  safely  pronounce  more 
unfortunate  than  criminal."  If  we  consider  the  solemn  engagements 
entered  into,  not  by  his  predecessors  only,  but  by  himself,  which  this 
prince  endeavoured  to  break,— how  cool  and  deliberate  was  his  attack  on 
the  liberties  and  religion  of  the  people,  how  unprovoked  the  attempt, 
and,  in  short,  how  totally  destitute  he  was  of  any  plea  of  self-defence  or 
necessity — a  plea  to  which  most  of  the  princes  who  have  been  at  variance 
with  their  subjects  have  had  a  more  or  less  distant  claim, — we  shall  look 
upon  him  as  being  perhaps  the  most  guilty  monarch  that  ever  existed. 

f  De  Lolme  is  in  a  great  degree,  but  not  altogether,  correct  with 
respect  to  the  armed  strength  of  the  British  sovereigns.  The  Horse  and 
Foot  Guards  are  supposed  to  be  the  especial  protectors  of  the  Queen ; 
but  they  never  will  endanger  the  liberties  of  the  nation  while  they 
receive  their  pay  only  by  an  annual  grant  from  the  people.  Nor  must 
it  be  overlooked,  that  the  civil  magistrate  has  authority  over  the  mili- 
tary officer  and  the  soldiery. — Ed. 
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It  is  not  by  means  of  their  military  force  that  they  prevent 
the  several  kinds  of  civil  magistracies  in  the  kingdom  from 
invading  and  lessening  their  prerogative ;  for  this  military 
force  is  not  to  act  till  called  for  by  these  latter,  and  under 
their  direction.  It  is  not  by  means  of  their  army  that  they 
lead  the  two  branches  of  the  legislature  into  that  respect  to 
their  regal  authority  which  we  have  before  described  ;  since 
each  of  these  two  branches,  severally,  is  possessed  of  an 
annual  power  of  disbanding  this  army.* 

There  is  another  circumstance,  which,  abstractedly  from 
all  others,  makes  it  evident  that  the  executive  authority  of 
the  crown  is  not  supported  by  the  army ;  I  mean  the  very 
singular  subjection  in  which  the  military  is  kept  in  regard 
to  the  civil  power  in  this  country. 

In  a  country  where  the  governing  authority  in  the  state 
is  supported  by  the  army,  the  military  profession,  who,  in 
regard  to  the  other  professions,  have  on  their  side  the  ad- 
vantage of  present  force,  being  now  moreover  countenanced 
by  the  law,  immediately  acquire,  or  rather  assume,  a  general 
ascendancy,  and  the  sovereign,  far  from  wishing  to  discou- 
rage their  claims,  feels  an  inward  happiness  in  seeing  that 
instrument  on  which  he  rests  his  authority  additionally 
strengthened  by  the  respect  of  the  people,  and  receiving  a 
kind  of  legal  sanction  from  the  general  outward  consent. 

And  not  only  the  military  profession  at  large,  but  the 
individuals  belonging  to  it,  also  claim  personally  a  pre- 
eminence :  chief  commanders,  officers,  soldiers  or  janissaries, 
all  claim,  in  their  own  spheres,  some  scrt  of  exclusive  privi- 
lege :  and  these  privileges,  whether  of  an  honorary  or  of  a 
substantial  kind,  are  violently  asserted,  and  rendered  grievous 
to  the  rest  of  the  community,  in  proportion  as  the  assistance 
of  the  military  force  is  more  evidently  necessary  to,  and 
more  frequently  employed  by,  the  government.  These 
things  cannot  be  otherwise. 

*  The  generality  of  the  people  have  from  early  times  been  so  little 
accustomed  to  see  any  display  of  force  used  to  influence  the  debutes  of 
the  parliament,  that  the  attempt  made  by  Charles  the  First  to  seize  the 
five  members,  attended  by  a  retinue  of  about  two  hundred  servants,  was 
the  actual  spark  that  set  in  a  blaze  the  heap  of  combustibles  which  the 
preceding  contests  had  accumulated.  The  parliament,  from  that  fact, 
took  a  pretence  to  make  military  preparations  in  their  turn ;  and  then 
the  civil  war  began. 
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Now,  if  we  look  into  the  facts  that  take  place  in  England, 
we  shall  find  that  quite  a  different  order  prevails  from  what 
is  above  described.  All  courts  of  a  military  kind  are  under 
a  constant  subordination  to  the  ordinary  courts  of  law. 
Officers  who  have  abused  their  private  power,  though  only 
in  regard  to  their  own  soldiers,  may  be  called  to  account 
before  a  court  of  common  law,  and  compelled  to  make  proper 
satisfaction.  Even  any  flagrant  abuse  of  authority  com- 
mitted by  members  of  courts-martial,  when  sitting  to  judge 
their  own  people,  and  determine  upon  cases  entirely  of  a 
military  kind,  makes  them  liable  to  the  animadversion  of  the 
civil  judge.* 


*  A  great  number  of  instances  might  be  adduced  to  prove  the  above- 
mentioned  subjection  of  the  military  to  the  civil  power.  I  shall  intro- 
duce one  which  is  particularly  remarkable :  I  met  with  it  in  the  perio- 
dical publications  of  the  year  1746. 

A  lieutenant  of  marines,  whose  name  was  Frye,  had  been  charged, 
while  in  the  West  Indies,  with  contempt  of  orders,  for  having  refused, 
when  ordered  by  the  captain,  to  assist  another  lieutenant  in  carrying 
another  officer  prisoner  on  board  the  ship  :  the  two  lieutenants  wished 
to  have  the  order  given  in  writing.  For  this,  Lieutenant  Frye  was  tried 
at  Jamaica  by  a  court-martial,  and  sentenced  to  fifteen  years'  imprison- 
ment, besides  being  declared  incapable  of  serving  the  king.  He  was 
brought  home  ;  and  his  case  (after  being  laid  before  the  Privy  Council) 
appearing  in  a  justifiable  light,  he  was  released.  Some  time  after,  he 
brought  an  action  against  Sir  Clialoner  Ogle,  who  had  been  president  of 
the  above  court-martial,  and  had  a  verdict  in  his  favour  for  one 
thousand  pounds  damages,  as  it  was  also  proved  that  he  had  been  kept 
fourteen  months  in  the  most  severe  confinement  before  he  was  brought 
to  his  trial.  The  judge,  moreover,  informed  him  that  he  was  at  liberty 
to  bring  his  action  against  any  of  the  members  of  the  said  court-martial 
he  could  meet  with.  The  following  part  of  the  affair  is  still  more  re- 
markable : — 

Upon  application  made  by  Lieutenant  Frye,  Sir  John  Willes,  Lord 
Chief  Justice  of  the  Common  Pleas,  issued  his  writ  against  Admiral 
Mayne  and  Captain  Rentone,  two  of  the  persons  who  hud  composed  the 
above  court-martial,  who  happened  to  be  at  that  time  in  England,  and 
were  members  of  the  court-martial  that  was  then  fitting  at  Deptford,  to 
determine  on  the  affair  between  Admirals  Matthews  and  Lestock,  of 
which  Admiral  Mayne  was  also  president ;  and  they  were  arrested  im- 
mediately after  the  breaking-up  of  the  court.  The  other  members 
resented  highly  what  they  thought  an  insult ;  they  met  twice  on  the 
subject,  and  came  to  certain  resolutions  which  the  judge-advocate  was 
directed  to  deliver  to  the  Bourd  of  Admiralty,  in  order  to  then*  being 
laid  before  the  king.      In  these  resolutions  they  demanded  "  satisfac- 
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To  the  above  facts  concerning  the  pre-eminence  of  the 
civil  over  the  military  at  large,  it  is  needless  to  add  that  all 
offences  committed  by  persons  of  the  military  profession  in 
regard  to  individuals  beloDging  to  the  other  classes  of  the 
people,  are  to  be  determined  upon  by  the  civil  judge.  Any 
use  they  may  make  of  their  force,  unless  expressly  autho- 
rised and  directed  by  the  civil  magistrate,  let  the  occasion 
be  what  it  may,  makes  them  liable  to  be  convicted  of 
murder  for  any  life  that  may  have  been  lost.  To  allege  the 
duties  or  customs  of  their  profession,  in  extenuation  of  any 
offence,  is  a  plea  which  the  judge  will  not  so  much  as  under- 
stand. Whenever  claimed  by  the  civil  power,  they  must  be 
delivered  up  immediately.  Nor  can  it,  in  general,  be  said, 
that  the  countenance  shown  to  the  military  profession  by 
the  ruling  power  in  the  state  has  constantly  been  such  as 
to  inspire  the  bulk  of  the  people  with  a  disposition  tamely 
to  bear  their  acts  of  oppression,  or  to  raise  in  magistrates 
and  j  uries  any  degree  of  prepossession  sufficient  to  lead  them 
always  to  determine  with  partiality  in  their  favour.* 

tion  for  the  high  insult  on  their  president,  from  all  persons,  how  high 
Boever  in  office,  who  have  set  on  foot  this  arrest,  or  in  any  degree  ad- 
vised or  promoted  it :" — moreover  complaining,  that,  by  the  said  arrest, 
"  the  order,  discipline,  and  government  of  his  Majesty's  armies  by  sea 
were  dissolved,  and  the  statute  13  Car.  II.  made  null  and  void." 

The  altercations  on  that  account  lasted  some  months.  At  length  the 
court-martial  thought  it  necessary  to  submit ;  and  they  sent  to  Lord 
Chief  Justice  Willes  a  letter  signed  by  the  seventeen  officers,  admirals 
and  commanders,  who  composed  it,  in  which  they  acknowledged  that 
"  the  resolutions  of  the  16th  and  21st  of  May  were  unjust  and  unwar- 
rantable, and  to  ask  pardon  of  his  Lordship,  and  the  whole  Court  of 
Common  Pleas,  for  the  indignity  offered  to  him  and  the  court." 

This  letter  Judge  Willes  read  in  the  open  court,  and  directed  the 
same  to  be  registered  in  the  Remembrance  Office,  "  as  a  memorial  to 
the  present  and  future  ages,  that  whoever  set  themselves  above  the  law, 
will,  in  the  end,  find  themselves  mistaken."  The  letter  from  the  court- 
martial,  and  Judge  Willes' s  acceptation,  were  inserted  in  the  next  Ga- 
zette, 15th  November,  17 16. 

*  The  reader  may  see,  in  the  publications  of  the  year  1770,  the 
clamour  that  was  raised  on  account  of  a  general  in  the  army  (General 
Gansell)  having  availed  himself  of  the  vicinity  of  his  soldiers  to  prevent 
certain  sheriffs  officers  from  executing  an  arrest  upon  his  person  at 
Whitehall.  It,  however,  appeared  that  the  general  had  done  nothing 
more  than  put  forth  a  few  of  his  men,  in  order  to  perplex  and  astonish 
the  sheriff's  officers ;  and  in  the  meantime  he  took  an  opportunity  for 
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The  subjection  of  the  military  to  the  civil  power,  carried 
to  that  extent  it  is  in  England,  is  another  characteristic  and 
distinctive  circumstance  in  the  English  government. 

It  is  sufficiently  evident  that  a  king  does  not  look  to  his 
army  for  his  support,  who  takes  so  little  pains  to  bribe  and 
unite  it  to  his  interest. 

In  general,  if  we  consider  all  the  different  circumstances 
in  the  English  government,  we  shall  find  that  the  army 
cannot  procure  to  the  sovereign  any  permanent  strength — 
any  strength  upon  which  he  can  rely, — and  from  it  expect 
the  success  of  any  future  and  distant  measures. 

The  public  notoriety  of  the  debates  in  parliament  induces 
all  individuals,  soldiers  as  well  as  others,  to  pay  some  atten- 
tion to  political  subjects ;  and  the  liberty  of  speaking, 
printing,  and  intriguing,  being  extended  to  every  order  of 
the  nation  by  whom  they  are  surrounded,  makes  them  liable 
to  imbibe  every  notion  that  may  be  directly  contrary  to  the 
views  of  that  power  which  maintains  them. 

The  case  would  be  still  worse  if  the  sovereign  should 
engage  in  a  contest  with  a  very  numerous  part  of  the  nation. 
The  general  concern  would  increase  in  proportion  to  the 
vehemence  of  the  parliamentary  debates  :  individuals,  in  all 
the  different  classes  of  the  public,  would  try  their  eloquence 
on  the  same  subjects ;  and  this  eloquence  would  be  in  great 
measure  exerted,  during  such  interesting  times,  in  making 
converts  of  the  soldiery :  these  evils  the  sovereign  could  not 
obviate,  nor  even  now,  till  it  should  be  in  every  respect  too  late. 
A  prince,  engaged  in  the  contest  we  suppose,  would  scarcely 
have  completed  his  first  preparations, — his  project  would 
scarcely  be  half  ripe  for  execution, — before  his  army  would 
be  taken  from  him.  And  the  more  powerful  this  army 
might  be,  the  more  adequate,  seemingly,  from  its  numbers, 
to  the  task  it  is  intended  for,  the  more  open  it  would  be  to 
the  danger  we  mention. 

Of  this,  James  the  Second  made  a  very  remarkable  expe- 
riment. He  had  augmented  his  array  to  the  number  of 
thirty  thousand.  But  when  the  day  came  in  which  their 
support  was  to  have  been  useful  to  him,  some  deserted  to 

himself  to  slip  out  of  the  way.  The  violent  clamour  we  mention  was 
no  doubt  owing  to  the  party  spirit  of  the  time ;  but  it  nevertheless 
shows  what  the  notions  of  the  bulk  of  the  people  were  on  the  subject. 


AN  ABBITEAIIT  KING  AST)  TnE  BEITISII  ABMT.         299 

the  enemy ;  others  threw  down  their  arms :  and  those  who 
continued  to  stand  together,  showed  more  inclination  to  be 
spectators  of,  than  agents  in,  the  contest.  In  short,  he 
gave  all  over  for  lost,  without  making  any  trial  of  their 
assistance.* 

From  all  the  facts  before  mentioned,  it  is  evident  that  the 
power  of  the  crown,  in  England,  rests  upon  foundations 
quite  peculiar  to  itself,  and  that  its  security  and  strength 
are  obtained  by  means  totally  different  from  those  by  which 

*  The  army  made  loud  rejoicings  on  the  day  of  the  acquittal  of  the 
bishops,  even  in  the  presence  of  the  king,  who  had  purposely  repaired 
to  Hounslow  Heath  on  that  day.  lie  had  not  been  able  to  bring  a 
single  regiment  to  declare  an  approbation  of  his  measures  in  regard  to 
the  test  and  penal  statutes.  The  celebrated  ballad,  "  Lero,  lero,  lillibu- 
lero,"  which  is  reported  to  have  had  such  an  influence  on  the  minds  of 
the  people  at  that  time,  and  of  which  Bishop  Burnet  says,  "  Never, 
perhaps,  so  slight  a  thing  had  so  great  an  elfect,"  originated  in  the 
army  :  "  the  whole  army,  and  at  last  people  both  in  city  and  country, 
were  perpetually  singing  it." 

To  a  king  of  England,  engaged  in  a  project  against  public  liberty,  a 
numerous  army,  ready  formed  beforehand,  must,  in  the  present  situa- 
tion of  things,  prove  a  very  great  impediment ;  he  cannot  give  his 
attention  to  the  proper  management  of  it ;  the  less  so,  as  his  measures 
for  that  purpose  must  often  be  contradictory  to  those  he  is  to  pursue 
with  the  rest  of  the  people. 

If  a  king  of  England,  wishing  to  set  aside  the  present  constitution, 
and  to  assimilate  his  power  to  that  of  the  other  sovereigns  of  Europe, 
should  do  me  the  honour  to  consult  me  as  to  the  means  of  obtaining 
success,  I  would  recommend  to  him,  as  his  first  preparatory  step,  and 
bofore  his  real  project  is  even  suspected,  to  disband  his  army,  keeping 
only  a  strong  guard,  not  exceeding  twelve  hundred  men.  This  done, 
he  might,  by  means  of  the  weight  and  advantages  of  his  place,  set  him- 
self about  undermining  such  constitutional  laws  as  he  dislikes;  using 
as  much  temper  as  he  can,  that  he  may  have  the  more  time  to  proceed. 
And  when  at  length  things  should  be  brought  to  a  crisis,  then  I  would 
advise  him  to  form  another  army,  out  of  those  friends  or  class  of  the 
people  whom  the  turn  and  incidents  of  the  preceding  contests  will  have 
linked  and  riveted  to  his  interest :  with  this  army  he  might  now  take 
his  chance :  the  rest  would  depend  on  his  generalship,  and  even  in  a 
great  measure  on  his  bare  reputation  in  that  respect. 

In  offering  my  advice  to  the  king  of  England,  I  would,  however, 
conclude  with  observing  to  him,  that  his  situation  is  as  advantageous  to 
the  full  as  that  of  any  king  upon  earth,  and,  upon  the  whole,  that  all 
the  advantages  which  can  arise  from  the  success  of  his  plan  cannot  make 
it  worth  his  while  to  undertake  it. 
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the  same  advantages  are  so  incompletely  procured,  and  so 
dearly  paid  for,  in  other  countries. 

It  is  without  the  assistance  of  an  armed  force  that  the 
crown,  in  England,  is  able  to  manifest  that  dauntless  inde- 
pendence on  particular  individuals,  or  whole  classes  of  them, 
with  which  it  discharges  its  legal  functions  and  duties. 
"Without  the  assistance  of  an  armed  force,  it  is  able  to  coun- 
terbalance the  extensive  and  unrestrained  freedom  of  the 
people,  and  to  exert  that  resisting  strength  which  constantly 
keeps  increasing  in  a  superior  pi-oportion  to  the  force  by 
which  it  is  opposed, — that  ballasting  power  by  which,  in  the 
midst  of  boisterous  winds  and  gales,  it  recovers  and  rights 
again  the  vessel  of  the  state.* 

It  is  from  the  civil  branch  of  its  office  the  Crown  derives 
that  strength  by  which  it  subdues  even  the  military  power, 
and  keeps  it  in  a  state  of  subjection  to  the  laws  unexampled 
in  any  other  country.  It  is  from  a  happy  arrangement  of 
things  it  derives  that  uninterrupted  steadiness,  that  invisible 
solidity,  which  procure  to  the  subject  both  so  certain  a  pro- 
tection, and  so  extensive  a  freedom.  It  is  from  the  nation 
it  receives  the  force  with  which  it  governs  the  nation.  Its 
resources  are  official  energy,  and  not  compulsion,  —  free 
action,  and  not  fear, — and  it  continues  to  reign  through  the 
political  drama,  the  struggle  of  the  voluntary  passions  of 
those  who  pay  obedience  to  it.f 

*  There  are  many  circumstances  in  the  English  government,  which 
those  persons  who  wish  for  speculative  meliorations,  such  as  parlia- 
mentary reform,  or  other  changes  of  a  like  kind,  do  not  perhaps  think 
of  taking  into  consideration.  If  so,  they  are,  in  their  proceedings,  in 
danger  of  meddling  with  a  number  of  strings,  the  existence  of  winch 
they  do  not  suspect.  While  they  only  mean  reformation  and  improve- 
ment, they  are  in  danger  of  removing  the  talisman  on  which  the  existence 
of  the  fabric  depends  ;  or,  like  the  daughter  of  King  Nisus,  of  cutting 
off  the  fatal  hair  with  which  the  fate  of  the  city  is  connected. 

+  Many  persons,  satisfied  with  seeing  the  elevation  and  upper  parts 
of  a  building,  think  it  immaterial  to  give  a  look  under  ground  and  notice 
the  foundation.  Those  readers,  therefore,  who  choose,  may  consider 
the  long  chapter  that  has  just  been  concluded  as  a  kind  of  foreign 
digression,  or  parenthesis,  in  the  course  of  the  work. 

[This  chapter  is  written  with  great  ability ;  but  De  Lolme  dwells 
far  more  on  the  indivisibility  of  the  Crown,  and  on  the  mildness,  equity, 
and  at  the  same  time  energy,  of  the  British  government  and  institutions, 
than  is  consistent  with  facts. 

As  to  the  sovereign,  no  one  has,  during  more  than  a  century  and  a 
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CHAPTEE  XVIII. 

HOW  PAR  THE  EXAMPLES   OP   NATIONS  WnO  HAVE  LOST  THEIB  LTBEBTT 
ABE  APPLICABLE  TO  ENGLAND. 

Evert  government  (those  writers  observe,  who  have  treated 
on  these  subjects)  containing  within  itself  the  efficient  cause 
of  its  ruin,  a  cause  which  is  essentially  connected  with  those 
very  circumstances  that  had  produced  its  prosperity;  the 
advantages  attending  the  English  government  cannot  there- 
fore, according  to  those  writers,  exempt  it  from  that  latent 
defect  which  is  secretly  working  its  ruin  ;  and  M.  de  Mon- 
tesquieu, giving  his  opinion  both  of  the  cause  and  the  effect, 
says,  that  the  English  constitution  will  lose  its  liberty,  will 
perish  :  "  Have  not  Eome,  Laeedaemon,  and  Carthage  pe- 
rished ?  It  will  perish  when  the  legislative  power  shall  have 
become  more  corrupt  than  the  executive."* 

half,  attempted  to  invade  its  prerogative ;  nor  has  there  been  any  occa- 
Bion  to  abridge  that  prerogative  since  the  contract  made  with  William 
the  Third,  in  1688.  But  that  ministers  and  cabinets  have,  since  that 
period,  committed  unjust  measures,  and  even  arbitrary  acts,  it  would  be 
impossible  to  deny.  It  was  with  difficulty  that  Walpole  escaped  being 
impeached,  yet  he  was  a  pacific  statesman  :  industry,  trade,  and  navi- 
gation flourished  under  his  administration :  he  did  not  add  to  the 
national  debt:  there  were  many  worse  ministers  ;— yet  he  did  not 
scruple  to  corrupt  the  Commons ;  and  neither  he  nor  Bolingbroke 
would  have  hesitated  in  sending  a  pamphleteer  to  prison. 

The  extraordinary  freedom  which  he  asserts  that  individuals  enjoy 
under  the  British  constitution  is  perfectly  just  if  compared  with  the 
state  of  France,  Germany,  Italy,  and  other  states  at  that  period,  or  even 
at  the  present  day.  But  there  have  occurred  arbitrary  crown  prosecu- 
tions, arrests,  and  imprisonments,  in  England,  Scotland,  and  Ireland, 
even  as  late  as  until  the  last  years  of  George  III.  Major  Cartwright, 
Sir  Charles  Wolsely,  Sir  Francis  Burdett,  and  some  others,  were  im- 
prisoned on  not  very  clear  charges.  Muir,  Palmer,  and  Skirving,  were 
most  unlawfully  prosecuted  and  punished  in  Edinburgh.  Such  prose- 
cutions would  not,  in  the  present  day,  bo  endured  by  the  nation  ;  and 
while  we  contend  that  all  men  ought  to  be  punished  for  transgressing 
the  laws,  we  can  never  justify  any  arbitrary  construction  of  the  laws,  or 
of  the  executive  power.  If  any  man,  in  1848,  had  attempted  to  disturb 
the  public  tranquillity,  we  would  bo  among  the  first  who  would  contend 
that  they  ought  to  be  adequately  punished. — Ed."] 

*  De  Lolino  refutes  the  comparison  between  those  ancient  republics 
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Though  I  do  by  no  means  pretend  that  any  human  esta- 
blishment can  escape  the  fate  to  which  we  see  every  thing 
in  nature  is  subject,  nor  am  I  so  far  prejudiced  by  the  sense 
I  entertain  of  the  great  advantages  of  the  English  govern- 
ment, as  to  reckon  among  them  that  of  eternity, — I  will, 
however,  observe  in  general,  that  as  it  differs  by  its  structure 
and  resources  from  all  those  with  which  history  makes  us  ac- 
quainted, so  it  cannot  be  said  to  be  liable  to  the  same  danger. 
To  judge  of  one  from  the  other,  is  to  judge  by  analogy  where 
no  analogy  is  to  be  found :  and  my  respect  for  the  author  I 
have  quoted  will  not  preclude  me  from  saying  that  his 
opinion  has  not  the  same  weight  with  me  on  this  occasion 
that  it  has  on  many  others. 

Having  neglected,  as  indeed  all  systematic  writers  upon 
politics  have  done,  to  inquire  attentively  into  the  real  foun- 
dations of  power  and  of  government  among  mankind,  the 
principles  he  lays  down  are  not  always  so  clear,  or  even  so 
just,  as  we  might  have  expected  from  a  man  of  so  acute  a 
genius.  When  he  speaks  of  England,  for  instance,  his  ob- 
servations are  much  too  general :  and  though  he  had  fre- 
quent opportunities  of  conversing  with  men  who  had  been 
personally  concerned  in  the  public  affairs  of  this  country, 
and  he  had  been  himself  an  eye-witness  of  the  operations  of 
the  English  government,  yet,  when  he  attempts  to  describe 
it,  he  rather  tells  us  what  he  conjectured  than  what  he  saw. 

The  examples  he  quotes,  and  the  causes  of  dissolution  which 
he  assigns,  particularly  confirm  this  observation.  The  govern- 
ment of  Home,  to  speak  of  the  one  which,  having  gradually, 
and  as  it  were  of  itself,  fallen  to  ruin,  may  afford  matter  for 
exact  reasoning,  had  no  relation  to  that  of  England.  The 
Soman  people  were  not,  in  the  later  ages  of  the  common- 
wealth, a  people  of  citizens  but  of  conquerors.  Eome  was 
not  a  state,  but  the  head  of  a  state.  By  the  immensity  of 
its  conquests,  it  came  in  time  to  be  in  a  manner  only  an 
accessory  part  of  its  own  empire.  Its  power  became  so 
great,  that,  after  having  conferred  it,  it  was  at  length  no 
longer  able  to  resume  it :  and  from  that  moment  it  became 


and  England  with  admirable  logical  force.  Happily  we  now  live  in  an 
age  when,  in  Great  Britain,  neither  the  executive,  the  judicial,  or  legis- 
lative powers  are  corrupt.— Ed. 
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itself  subjected  to  it,  for  the  same  reason  that  the  provinces 
were  so. 

The  fall  of  Rome,  therefore,  was  an  event  peculiar  to  its 
situation ;  and  the  change  of  manners  which  accelerated  this 
fall  had  also  an  effect  which  it  could  not  have  had  but  in 
that  same  situation.  Men  who  had  drawn  to  themselves 
all  the  riches  of  the  world,  could  no  longer  be  content  with 
the  supper  of  Fabricius,  or  with  the  cottage  of  Cincinnatus. 
The  people  who  were  masters  of  all  the  corn  of  Sicily  and 
Africa  were  no  longer  obliged  to  plunder  their  neighbours. 
All  possible  enemies,  besides,  being  exterminated,  Rome, 
whose  power  was  military,  ceased  to  be  an  army ;  and  that 
was  the  a?ra  of  her  corruption ;  if,  indeed,  we  ought  to  give 
that  name  to  what  was  the  inevitable  consequence  of  the 
nature  of  things. 

In  a  word,  Rome  was  destined  to  lose  her  liberty  when 
she  lost  her  empire ;  and  she  was  destined  to  lose  her  empire, 
whenever  she  should  begin  to  enjoy  it. 

But  England  forms  a  society  founded  upon  principles 
entirely  different.  Here,  all  liberty  and  power  are  not 
accumulated  as  it  were  in  one  point,  so  as  to  leave,  every 
where  else,  only  slavery  and  misery,  consequently  only  seeds 
of  division  and  secret  animosity.  From  one  end  of  the 
island  to  the  other  the  same  laws  take  place,  and  the  same 
interests  prevail :  the  whole  nation,  besides,  equally  concurs 
in  the  framing  of  the  government ;  no  one  part,  therefore, 
has  cause  to  fear  that  the  other  parts  will  suddenly  supply 
the  necessary  forces  to  destroy  its  liberty  :  and  the  whole 
have,  of  course,  no  occasion  for  those  ferocious  kinds  of 
virtue  which  are  indispensably  necessary  to  those  who,  from 
the  situation  to  which  they  have  brought  themselves,  are 
continually  exposed  to  dangers,  and,  after  having  invaded 
every  thing,  must  abstain  from  every  thing. 

The  situation  of  the  people  of  England,  therefore,  essen- 
tially differs  from  that  of  the  people  of  Rome.  The  form 
at'  the  English  government  does  not  differ  less  from  that  of 
the  Roman  republic :  and  the  great  advantages  it  has  over 
the  latter  for  preserving  the  liberty  of  the  people  from 
ruin,  have  been  described  at  length  in  the  course  of  this 
work. 

Thus,  for  instance,  the  ruin  of  the  Roman  republic  was 
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principally  brought  about  by  the  exorbitant  power  to  which 
several  of  its  citizens  were  successively  enabled  to  rise. 
In  the  latter  times  of  the  commonwealth,  those  citizens 
went  so  far  as  to  divide  among  themselves  the  dominions 
of  the  republic  in  much  the  same  manner  as  they  might 
have  done  lands  of  their  own.  And  to  them  others  in  a 
short  time  succeeded,  who  not  only  did  the  same,  but  even 
proceeded  to  such  a  degree  of  tyrannical  insolence,  as 
to  make  cessions  to  each  other,  by  express  and  formal 
compacts,  of  the  lives  of  thousands  of  their  fellow- 
citizens.  But  the  great  and  constant  authority  and  weight 
of  the  crown,  in  England,  prevent,  in  their  very  beginining 
(as  we  have  seen),  all  misfortunes  of  this  kind ;  and  the 
reader  may  recollect  what  has  been  said  before  on  that 
subject. 

At  last  the  ruin  of  the  republic,  as  every  one  knows,  was 
completed.  One  of  those  powerful  citizens  to  whom  we 
alluded,  in  process  of  time  found  means  to  exterminate  all 
his  competitors ;  he  immediately  assumed  the  whole  power 
of  the  state,  and  erected  an  arbitrary  monarchy.  But  such 
a  sudden  and  violent  establishment  of  monarchical  power, 
and  all  the  fatal  consequences  that  would  result  from  such 
an  event,  are  calamities  which  cannot  take  place  in  England. 
That  kind  of  power  has  here  existed  for  ages :  it  is  circum- 
scribed by  fixed  laws,  and  established  upon  regular  and 
well-known  foundations. 

Nor  is  there  any  great  danger  that  this  power  may,  by 
means  of  those  legal  prerogatives  it  already  possesses,  sud- 
denly assume  others,  and  at  last  openly  make  itself  absolute. 
The  important  privilege  of  granting  to  the  crown  its  neces- 
sary supplies,  we  have  before  observed,  is  vested  in  the 
nation :  and  how  extensive  soever  the  prerogatives  of  a 
king  of  England  may  be,  it  constantly  lies  in  the  power  of 
his  people  either  to  grant  or  deny  him  the  means  of  exer- 
cising them. 

This  right,  possessed  by  the  people  of  England,  consti- 
tutes the  great  difference  between  them  and  all  the 
other  nations  that  live  under  monarchical  governments- 
It  likewise  gives  them  a  great  advantage  over  such  as 
are  formed  into  republican  states,  and  confers  on  them 
a  mean  of  influencing  the  conduct  of  the  government, 
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not  only  more  effectual,  but  also  (which  is  more  in  point 
to  the  subject  of  this  chapter)  incomparably  more  lasting 
and  secure  than  those  reserved  to  the  people,  in  the  states 
we  mention. 

In  those  states,  the  political  rights  which  usually  fall  to 
the  share  of  the  people  are  those  of  voting  in  general 
assemblies,  either  when  laws  are  to  be  enacted,  or  magis- 
trates to  be  elected.  But  as  the  advantages  arising  from 
these  general  rights  of  giving  votes  are  never  very  clearly 
ascertained  by  the  generality  of  the  people,  so  neither  are 
the  consequences  attending  particular  forms  or  modes  of 
giving  these  votes  generally  and  completely  understood. 
They  accordingly  never  entertain  any  strong  and  constant 
preference  for  one  method  rather  than  another  ;  and  hence 
it  always  proves  too  easy  a  thing  in  republican  states,  either 
by  insidious  proposals  made  at  particular  times  to  the  people, 
or  by  well-contrived  precedents,  or  other  means,  first  to 
reduce  their  political  privileges  to  mere  ceremonies  and 
forms,  and,  at  last,  entirely  to  abolish  them. 

Thus,  in  the  Roman  republic,  the  mode  which  was  con- 
stantly in  use  for  about  one  hundred  and  fifty  years,  of 
dividing  the  citizens  into  centuria  when  they  gave  their  votes, 
reduced  the  right  of  the  greater  part  of  them,  during  that 
time,  to  little  more  than  a  shadow.  After  the  mode  of 
dividing  them  by  tribes  had  been  introduced  by  the  tribunes, 
the  bulk  of  the  citizens  indeed  were  not,  when  it  was  used, 
under  so  great  a  disadvantage  as  before ;  but  yet  the  great 
privileges  exercised  by  the  magistrates  in  all  the  public 
assemblies,  the  power  they  assumed  of  moving  the  citizens 
out  of  one  tribe  into  another,  and  a  number  of  other  cir- 
cumstances, continued  to  render  the  rights  of  the  citizens 
more  and  more  inefficient :  and  in  fact  we  do  not 
find  that  when  those  rights  were  at  last  entirely  taken 
from  them,  they  expressed  any  very  great  degree  of 
discontent, 

In  Sweden  (the  former  government  of  which  partook 
much  of  the  republican  form)  the  right  allotted  to  the 
people  in  the  government  was  that  of  sending  deputies  to 
the  general  states  of  the  kingdom,  who  were  to  give  their 
votes  on  the  resolutions  that  were  to  be  taken  in  that  assem- 
bly.     But  the  privilege   of  the  people   of   seuding  such 
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deputies  was,  in  the  first  place,  greatly  diminished  by  some 
essential  disadvantages  under  which  these  deputies  were 
placed  with  respect  to  the  body,  or  order,  of  the  nobles. 
The  same  privilege  of  the  people  was  farther  lessened  by 
their  deputies  being  deprived  of  the  right  of  freely  laying 
their  different  proposals  before  the  states,  for  their  assent  or 
dissent ;  and  by  vesting  the  exclusive  right  of  framing  such 
proposals  in  a  private  assembly,  which  was  called  the  secret 
committee.  Again,  the  right  allowed  to  the  order  of  the 
nobles,  of  having  a  number  of  members  in  this  secret 
committee  double  to  that  of  all  the  other  orders  taken 
together,  rendered  the  rights  of  the  people  still  more 
ineffectual.  At  the  last  revolution,  the  rights  we 
mention  were  in  a  manner  taken  from  the  people ;  and 
they  do  not  seem  to  have  made  any  great  efforts  to  preserve 
them.* 

But  the  situation  of  affairs  in  England  is  totally  different 
from  that  which  we  have  just  described.  The  political  rights 
of  the  people  are  inseparably  connected  with  the  right  of 
property — with  a  right  which  it  is  as  difficult  to  invalidate 
by  artifice,  as  it  is  dangerous  to  attack  by  force,  and  which 
we  see  that  the  most  arbitrary  kings,  in  the  full  career  of  their 
power,  have  never  offered  to  violate  without  the  greatest 
precautions.  A  king  of  England  who  would  eu slave  his 
people,  must  begin  with  doing,  for  his  first  act,  what  all 
other  kings  reserve  for  the  last ;  and  he  cannot  attempt  to 
deprive  his  subjects  of  their  political  privileges,  without 
declaring  war  against  the  whole  nation  at  the  same  time,  and 
attacking  every  individual  at  once  in  his  most  permanent 
and  his  best  understood  interest. 

The  mean  possessed  by  the  people  of  England,  of  .in- 
fluencing the  conduct  of  the  government,  is  not  only  in  a 
manner  secure  against  any  danger  of  being  taken  from  them  : 
it  is  moreover  attended  with  another  advantage  of  the 
greatest  importance  ;  which  is  that  of  conferring  naturally, 

*  I  might  have  produced  examples  of  a  number  of  republican  states, 
in  which  the  people  have  been  brought,  at  one  time  or  other,  to  submit 
to  the  loss  of  their  political  privileges.  In  the  Venetian  republic,  for 
instance,  the  right,  long  vested  exclusively  in  a  certain  number  of  fami- 
lies,— of  enacting  laws,  and  electing  the  doge  and  other  magistrates, — 
was  originally  enjoyed  by  the  whole  people. 
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and  as  it  were  necessarily,  on  those  to  whom  they  intrust 
the  care  of  their  interests,  the  great  privilege  we  have  before 
described,  of  debating  among  themselves  whatever  questions 
they  deem  conducive  to  the  good  of  their  constituents,  ami 
of  framing  whatever  questions  they  think  proper,  and  in 
what  terms  they  choose. 

This  privilege  of  starting  new  subjects  of  deliberation, 
and,  in  short,  of  propounding  in  the  business  of  legisla- 
tion, which,  in  England,  is  allotted  to  the  representatives 
of  the  people,  forms  another  capital  difference  between  the 
English  constitution,  and  the  government  of  other  free  states, 
whether  limited  monarchies  or  commonwealths,  and  prevents 
that  which,  in  those  states,  proves  a  most  effectual  mean  of 
subverting  the  laws  favourable  to  public  liberty, — namely, 
the  undermining  of  these  laws  by  the  precedents  and  artful 
practices  of  those  who  are  invested  with  the  executive  power 
in  the  government. 

In  the  states  we  mention,  the  active  share,  or  the  business 
of  propounding,  in  legislation,  being  ever  allotted  to  those 
persons  who  are  invested  with  the  executive  authority,  they 
not  only  possess  a  general  power,  by  means  of  insidious  and 
well-timed  proposals  made  to  the  people,  of  getting  those 
laws  repealed  which  set  bounds  to  their  authority ;  but  when 
they  do  not  choose  openly  to  discover  their  wishes  in  that 
respect,  or  perhaps  are  even  afraid  of  failing  in  the  attempt, 
they  have  another  resource,  which,  though  slower  in  its 
operation,  is  no  less  effectual  in  the  issue.  They  neglect  to 
execute  those  laws  which  they  dislike,  or  deny  the  benefit  of 
them  to  the  separate  straggling  individuals  who  claim  it, 
and,  in  short,  introduce  practices  that  are  directly  re- 
pugnant to  them.  These  practices  in  course  of  time 
become  respectable  usages,  and  at  length  obtain  the  force 
of  laws. 

The  people,  even  where  they  are  allowed  a  share  in  legisla- 
tion, being  ever  passive  in  the  exercise  of  it,  have  no  oppor- 
tunities of  framing  new  provisions  by  which  to  remove  these 
spurious  practices  or  regulations,  and  declare  what  the  law 
in  reality  is.  The  only  resource  of  the  citizens,  in  such  a 
state  of  things,  is  either  to  be  perpetually  cavilling,  or  openly 
to  oppose  :  and,  always  exerting  themselves  either  too  soon 
or  too  late,  they  cannot  come  forth  to  defend  their  liberty 
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without  incurring  the  charge,  either  of  disaffection,  or  of 
rebellion. 

And  while  the  whole  class  of  politicians,  who  are  con- 
stantly alluding  to  the  usual  forms  of  limited  governments, 
agree  in  deciding  that  freedom,  when  once  lost,  cannot  be 
recovered,*  it  happens  that  the  maxim  principiis  obsta,  which 
they  look  upon  as  the  safeguard  of  liberty,  and  which  they 
accordingly  never  cease  to  recommend,  besides  its  requiring 
a  degree  of  watchfulness  incompatible  with  the  situation  of 
the  people,  is  in  a  manner  impracticable. 

But  the  operation  of  preferring  grievances,  which  in 
other  governments  is  a  constant  forerunner  of  public  com- 
motions, and  that  of  framing  new  law  remedies,  which  is  so 
jealously  secured  to  the  ruling  powers  of  the  state,  are,  in 
England,  the  constitutional  and  appropriated  offices  of  the 
representatives  of  the  people. 

How  long  soever  the  people  may  have  remained  in  a 
state  pf  supineness,  as  to  their  most  valuable  interests, 
whatever  may  have  been  the  neglect  and  even  the  errors  of 
their  representatives,  the  instant  the  latter  come  either  to 
see  these  errors,  or  to  have  a  sense  of  their  duty,  they  pro- 
ceed, by  means  of  the  privilege  we  mention,  to  abolish  those 
abuses  or  practices  which,  during  the  preceding  years,  had 
taken  place  of  the  laws.  To  how  low  soever  a  state  public 
liberty  may  happen  to  be  reduced,  they  take  it  where  they 
find  it,  lead  it  back  through  the  same  path,  and  to  the  same 
point  from  which  it  had  been  compelled  to  retreat ;  and  the 
ruling  power,  whatever  its  usurpations  may  have  been, — 
how  far  soever  it  may  have  overflowed  its  banks, — is  ever 
brought  back  to  its  old  limits. 

To  the  exertions  of  the  privilege  we  mention,  were  owing 
the  frequent  confirmations  and  elucidations  of  the  Great 
Charter  that  took  place  in  different  reigns.  By  means  of 
the  same  privilege  the  act  was  repealed,  without  public 
commotion,  which  had  enacted  that  the  King's  proclamation 

*  "  Ye  free  nations  remember  this  maxim :  Freedom  may  be  acquired, 
but  it  cannot  bo  recovered." — Rousseau's  Social  Contract,  chap.  viii. 

[This  is  a  sonorous  maxim,  but  it  does  not  hold  true  with  regard  to 
England.  The  ancient  Anglo-Saxon  and  Anglo-Scandinavian  liberty, 
and  even  the  Saxon  laws,  were  subverted  by  the  Norman  kings  ;  but 
they  were  gradually  recovered  by  the  English  nation. — Ed.~\ 
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should  have  the  force  of  law :  by  this  act  public  liberty 
seemed  to  be  irretrievably  lost ;  and  the  parliament  which 
passed  it  seemed  to  have  done  what  the  Danish  nation  did 
about  a  century  afterwards.  The  same  privilege  procured 
the  peaceable  abolition  of  the  Court  of  Star-chamber, — a 
court  which,  though  in  itself  illegal,  had  grown  to  be  so 
respected  through  the  length  of  time  it  had  been  suffered 
to  exist,  that  it  seemed  to  have  for  ever  fixed  and  riveted  the 
unlawful  authority  it  conferred  on  the  crown.  By  the  same 
means  was  set  aside  the  power  which  the  privy  council  had 
assumed  of  imprisoning  the  subject  without  admitting  to 
bail,  or  even  mentioning  any  cause.  This  power  was,  in 
the  first  instance,  declared  illegal  by  the  Petition  of  Right ; 
and  the  attempts  of  both  the  crown  and  the  judges  to  in- 
validate this  declaration,  by  introducing  or  maintaining 
practices  that  were  derogatory  to  it,  were  as  often  obviated, 
in  a  peaceable  manner,  by  fresh  declarations,  and,  in  the 
end,  by  the  celebrated  Habeas  Corpus  act.* 

I  shall  take  this  opportunity  of  observing,  in  general,  how 
the  different  parts  of  the  English  government  mutually  assist 
and  support  each  other.  It  is  because  the  whole  executive 
authority  of  the  state  is  vested  in  the  crown,  that  the  people 
may  without  danger  delegate  the  care  of  their  liberty  to  re- 
presentatives :  it  is  because  they  share  in  the  government 
only  through  these  representatives,  that  they  are  enabled  to 
possess  the  great  advantage  arising  from  framing  and  pro- 
posing new  laws  :  but  for  this  purpose  it  is  again  absolutely 
necessary  that  a  correspondent  prerogative  of  the  Crown, 

*  The  case  of  general  warrants  may  also  be  mentioned  as  an  instance. 
The  issuing  of  such  warrants,  with  the  name  of  the  person  to  be  arrested 
left  blank,  was  a  practice  that  had  been  followed  by  the  secretaries  of 
state  for  above  sixty  years.  In  a  government  differently  constituted, 
that  is,  in  a  government  in  which  the  magistrates,  or  executive  power, 
should  have  been  possessed  of  the  key  of  legislation,  it  is  difficult  to  say 
how  the  contest  might  have  been  terminated;  these  magistrates  would 
have  been  but  indifferently  inclined  to  frame  and  bring  forth  a  declara- 
tion which  would  abridge  their  assumed  authority.  In  the  republic  of 
Geneva,  the  magistracy,  instead  of  rescinding  the  judgment  against 
Rousseau,  of  which  the  citizens  complained,  chose  rather  openly  to 
avow  the  maxim,  that  standing  uses  were  valid  derogations  from  the 
written  law,  and  ought  to  supersede  it.  This  rendered  the  clamour 
more  violent  than  before. 
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that  is  to  say,  a  veto  of  extraordinary  power,  should  exist  in 
the  state. 

It  is,  on  the  other  hand,  because  the  balance  of  the  people 
is  placed  in  the  right  of  granting  to  the  crown  its  necessary 
supplies,  that  the  latter  may,  without  danger,  be  intrusted 
with  the  grent  authority  we  mention  ;  and  that  the  right,  for 
instance,  which  is  vested  in  it,  of  judging  of  the  proper  time 
for  calling  and  dissolving  parliaments  (a  right  absolutely 
necessary  to  its  preservation*)  may  exist  without  producing, 
ipso  facto,  the  ruin  of  public  liberty.  The  most  singular 
government  upon  earth,  and  which  has  carried  farthest  the 
liberty  of  the  individual,  was  in  danger  of  total  destruction, 
when  Bartholomew  Columbus  was  on  his  passage  to  England, 
to  teach  Henry  the  Seventh  the  way  to  Mexico  and  Peru. 

As  a  conclusion  of  this  subject  (which  might  open  a  field 
for  speculation  without  end)  I  shall  take  notice  of  an  advan- 
tage peculiar  to  the  English  government,  and  which,  more 
than  any  other  we  could  mention,  must  contribute  to  its 
duration.  All  the  political  passions  of  mankind,  if  we 
attend  to  it,  are  satisfied  and  provided  for  in  the  English 
government ;  and  whether  we  look  at  the  monarchical,  the 
aristocratical,  or  the  democratical  part  of  it,  we  find  all  those 
powers  already  settled  in  it  in  a  regular  manner,  which  have 
an  unavoidable  tendency  to  arise,  at  one  time  or  other,  in  all 
human  societies. 

If  we  could  for  an  instant  suppose  that  the  English  form 
of  government,  instead  of  having  been  the  effect  of  a  con- 
currence of  fortunate  circumstances,  had  been  established 
from  a  settled  plan  by  a  man  who  had  discovered,  before- 
hand and  by  reasoning,  all  those  advantages  resulting  from 
it  which  we  now  perceive  from  experience,  and  had  under- 
taken to  point  them  out  to  other  men  capable  of  judging  of 
what  he  said  to  them,  the  following  is,  most  likely,  the 
manner  in  which  he  would  have  expressed  himself. 

"  Nothing  is  more  chimerical  (he  might  have  said)  than  a 
state  either  of  total  equality,  or  total  liberty,  amongst  man- 
kind. In  all  societies  of  men,  some  power  will  necessarily 
arise.     This  power,  after  gradually  becoming  confined  to  a 

*  As  affairs  are  situated  in  England,  the  dissolution  of  a  Parliament 
on  the  part  of  the  Crown  is  no  more  than  an  appeal  either  to  the  people 
themselves,  or  to  another  Parliament. 
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smaller  number  of  persons,  will,  by  a  like  necessity,  at  last 
fall  into  the  hands  of  a  single  leader  ;  and  these  two  effects 
(of  which  you  may  see  constant  examples  in  history)  arising 
from  the  ambition  of  one  part  of  mankind,  and  from  the 
various  affections  and  passions  of  the  other,  are  absolutely 
unavoidable. 

"  Let  us,  therefore,  admit  this  evil  at  once,  since  it  is  im- 
possible to  avoid  it.  Let  us,  of  ourselves,  establish  a  chief 
among  us,  since  we  must,  some  time  or  other,  submit  to  one ; 
we  shall,  by  this  step,  effectually  prevent  the  conflicts  that 
would  arise  among  the  competitors  for  that  station.  But 
let  us,  above  all,  avoid  plurality  ;  lest  one  of  the  chiefs,  after 
successively  raising  himself  on  the  ruin  of  his  rivals,  should, 
in  the  end,  establish  despotism,  and  that  through  a  train  of 
incidents  the  most  pernicious  to  the  nation. 

"  Let  us  even  give  him  every  thing  we  can  confer  without 
endangering  our  security.  Let  us  call  him  our  sovereign  ; 
let  us  make  him  consider  the  state  as  being  his  own  patri- 
mony ;  let  us  grant  him,  in  short,  such  personal  privileges  as 
none  of  us  can  ever  hope  to  rival  him  in  ;  and  we  shall  find 
that  those  things  which  we  were  at  first  inclined  to  consider 
as  a  great  evil,  will  be  in  reality  a  source  of  advantage  to  the 
community.  We  shall  be  the  better  able  to  set  bounds  to 
that  power  which  we  shall  have  thus  ascertained  and  fixed  in 
one  place.  Weshallthus  render  more  interested  theman  whom 
we  shall  have  put  in  possession  of  so  many  advantages,  in 
the  faithful  discharge  of  his  duty;  and  we  shall  procure,  for 
each  of  us,  a  powerful  protector  at  home,  and  for  the  whole 
community,  a  defender  against  foreign  enemies,  superior  to 
all  possible  temptation  of  betraying  his  country. 

"  You  may  also  have  observed  (he  might  continue)  that  in 
all  states  there  naturally  arise  around  the  person  or  persons, 
who  are  invested  with  the  public  power,  a  class  of  men,  who, 
without  having  any  actual  share  in  that  power,  yet  partake 
of  its  lustre, — who  pretending  to  be  distinguished  from  the 
rest  of  the  community,  do  from  that  very  circumstance 
become  distinguished  from  it ;  and  this  distinction,  though 
only  matter  of  opinion,  and  at  first  thus  surreptitiously  ob- 
tained, yet  may  become  in  time  the  source  of  very  grievous 
effects. 

"  Let  us  therefore  regulate  this  evil,  which  we  cannot 
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entirely  prevent.  Let  us  establish  this  class  of  men,  who 
would  otherwise  grow  up  among  us  without  our  knowledge, 
and  gradually  acquire  the  most  pernicious  privileges.  Let 
us  grant  them  distinctions  that  are  visible  and  clearly  ascer- 
tained :  their  nature  will  thus  be  the  better  undesrtood,  and 
they  will  of  course  be  much  less  likely  to  become  dangerous. 
By  the  same  means,  also,  we  shall  preclude  all  other  persons 
from  the  hopes  of  usurping  them.  As  to  pretend  to  distinc- 
tions can  thenceforward  be  no  longer  a  title  to  obtain  them, 
every  one  who  shall  not  be  expressly  included  in  their  number 
must  continue  to  confess  himself  one  of  the  people ;  and, 
just  as  we  said  before,  '  Let  us  choose  ourselves  one  master, 
that  we  may  not  have  fifty,'  we  may  now  say, '  Let  us  esta- 
blish three  hundred  lords,  that  we  may  not  have  ten  thousand 
nobles.' 

"Besides, our  pride  willbetterreconcile  itself  to  asuperiority 
which  it  will  no  longer  think  of  disputing.  Nay,  as  they 
will  themselves  see  that  we  are  beforehand  in  acknowledging 
it,  they  will  think  themselves  under  no  necessity  of  being 
insolent  to  furnish  us  a  proof  of  it.  Secure  as  to  their  pri- 
vileges, all  violent  measures  on  their  part  for  maintaining, 
and  at  last  perhaps  extending  them,  will  be  prevented  :  they 
will  never  combine  with  any  degree  of  vehemence,  but  when 
they  really  have  cause  to  think  themselves  in  danger ;  and  by 
having  made  them  indisputably  great  men,  we  shall  have  a 
chance  of  often  seeing  them  behave  like  modest  and  virtuous 
citizens. 

"  In  fine,  by  being  united  in  a  regular  assembly,  they  will 
form  an  intermediate  body  in  the  state, — that  is  to  say,  a 
very  useful  part  of  the  government. 

"  It  is  also  necessary  (our  reasoning  lawgiver  might  add) 
that  we,  the  people,  should  have  an  influence  upon  govern- 
ment :  it  is  necessary  for  our  own  security ;  it  is  no  less 
necessary  for  the  security  of  the  government  itself.  But 
experience  must  have  taught  you,  at  the  same  time,  that  a 
great  body  of  men  cannot  act,  without  being,  though  they 
are  not  aware  of  it,  the  instruments  of  the  designs  of  a  small 
number  of  persons  ;  and  that  the  power  of  the  people  is 
never  any  thing  but  the  power  of  a  few  leaders,  who  (though 
it  may  be  impossible  to  tell  when  or  how)  have  found  means 
to  secure  to  themselves  the  direction  of  its  exercise. 
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"  Let  us,  therefore,  be  also  beforehand  with  this  other  in- 
convenience. Let  us  effect  openly  what  would  otherwise 
take  place  in  secret.  Let  us  intrust  our  power,  before  it  be 
taken  from  us  by  address.  Those  whom  we  shall  have  ex- 
pressly made  the  depositories  of  it,  being  freed  from  any 
anxious  care  about  supporting  themselves,  will  have  no  object 
but  to  render  it  useful.  They  will  stand  in  awe  of  us  the 
more,  because  they  well  know  that  they  have  not  imposed 
upon  us ;  and  instead  of  a  small  number  of  leaders,  who 
would  imagine  they  derive  their  whole  importance  from  their 
own  dexterity,  we  shall  have  express  and  acknowledged  re- 
presentatives, who  will  be  accountable  to  us  for  the  evils  of 
the  state. 

"  But,  above  all,  by  forming  our  government  with  a  small 
number  of  persons,  we  shall  prevent  any  disorder  that  may 
take  place  in  it  from  ever  becoming  dangerously  extensive. 
Nay  more,  we  shall  render  it  capable  of  such  inestimable 
combinations  and  resources,  as  would  be  utterly  impossible 
in  the  government  of  all,  which  never  can  be  anything  but 
uproar  and  confusion. 

"  In  short,  by  expressly  divesting  ourselves  of  a  power,  of 
which  we  should,  at  best,  have  only  an  apparent  enjoyment, 
we  shall  be  entitled  to  make  conditions  for  ourselves ;  we  will 
insist  that  our  liberty  be  augmented  ;  we  will,  above  all, 
reserve  to  ourselves  the  right  of  watching  and  censuring  that 
administration  which  will  have  been  established  by  our  own 
consent.  "VVe  shall  the  better  see  its  faults,  because  we 
shall  be  only  spectators  of  it:  we  shall  correct  them  the 
better,  because  we  shall  not  have  personally  concurred  in  its 
operations."* 

The  English  constitution  being  founded  upon  such  prin- 
ciples as  those  we  have  just  described,  no  true  comparison 
can  be  made  between  it  and  the  government  of  any  other 
state ;  and  since  it  evidently  secures,  not  only  the  liberty, 

*  He  might  have  added, — "As  we  will  not  seek  to  counteract  nature, 
but  rat  her  to  fellow  it,  we  shall  be  able  to  procure  ourselves  a  mild 
legislation.  Let  us  not  be  without  cause  afraid  of  the  power  of  one  man ; 
we  shall  have  no  need  either  of  a  Tarpeian  rock,  or  of  a  council  of  ten. 
Having  expressly  allowed  to  the  people  a  liberty  to  inquire  into  the 
conduct  of  government,  and  to  endeavour  to  correct  it,  we  shall  need 
neither  state-prisons,  nor  secret  informers." 
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but  the  general  satisfaction,  in  all  respects,  of  those  who  are 
subject  to  it,  in  a  much  greater  degree  than  any  other 
government  ever  did,  this  consideration  alone  affords  suffi- 
cient ground  to  conclude,  without  looking  farther,  that  it  is 
also  more  likely  to  be  preserved  from  ruin. 

And  indeed  we  may  observe  the  remarkable  manner  in 
which  it  has  been  maintained  in  the  midst  of  such  general 
commotions  as  seemed  to  lead  to  its  unavoidable  destruction. 
It  rose  again,  we  see,  after  the  wars  between  Henry  the 
Third  and  his  barons, — after  the  usurpation  of  Henry  the 
Fourth, — and  after  the  long  and  bloody  contentions  between 
the  Houses  of  Tork  and  Lancaster.  Nay,  though  totally 
destroyed  in  appearance  after  the  fall  of  Charles  the  First, 
and  though  the  greatest  efforts  had  been  made  to  establish 
another  form  of  government  in  its  stead,  yet  no  sooner  was 
Charles  the  Second  called  over,  than  the  constitution  was  re- 
estabbshed  upon  all  its  ancient  foundations.* 


*  The  monarchy  was  re-established,  and  with  the  Cabal  ministry  tbe 
government  in  this,  and  again  in  the  reign  of  James  II.,  was  a  tyranny. 
When  Charles  II.  shut  up  the  Exchequer,  he  committed  an  arbitrary 
robbery.     Let  us  hear  what  Mr.  Fox  says  of  this  monarch : — 

"  The  reign  of  Charles  II.  forms  one  of  the  most  singular  as  well  as 
one  of  the  most  important  periods  of  history.  It  is  the  era  of  good  laws 
and  bad  government.  The  abolition  of  the  Court  of  Wards,  the  repeal 
of  the  writ  De  Heretico  Comburendo,  the  Triennial  Parliament  Bill,  the 
establishment  of  the  rights  of  the  House  of  Commons  in  regard  to 
impeachment,  the  expiration  of  the  Licence  Act,  and,  above  all,  the 
glorious  statute  of  Habeas  Corpus,  have  therefore  induced  a  modern 
writer  of  great  eminence  to  fix  the  year  1679  as  the  period  at  which  our 
constitution  had  arrived  at  its  greatest  theoretical  perfection  ;  but  lie 
owns,  in  a  short  note  upon  the  passage  alluded  to,  that  the  times  imme- 
diately following  were  times  of  great  practical  oppression.  What  a 
field  for  meditation  does  this  short  observation  from  such  a  man  furnish ! 
What  reflections  does  it  not  suggest  to  a  thinking  mind,  upon  the  ineUi- 
cacy  of  human  laws  and  the  imperfection  of  human  constitutions !  We 
are  called  from  the  contemplation  of  the  progress  of  our  constitution,  and 
our  attention  fixed  with  the  most  minute  accuracy  to  a  particular  point, 
when  it  is  said  to  have  risen  to  its  utmost  perfection.  Here  we  are, 
then,  at  the  best  moment  of  the  best  constitution  that  ever  human  wis- 
dom framed.  What  follows  ?  A  time  of  oppression  and  misery  ;  not 
arising  from  external  or  accidental  causes,  such  as  war,  pestilence,  or 
famine,  nor  even  from  any  such  alteration  of  the  laws  as  might  be  sup- 
posed to  impair  this  boasted  perfection  ;  but  from  a  corrupt  and  wicked 
administration,  which  all  the  so  much  admired  checks  of  the  constitu- 
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However,  as  what  has  not  happened  at  one  time  may 
happen  at  another,  future  revolutions  (events  which  no  form 
of  government  can  totally  prevent)  may  perhaps  end  in  a 
different  manner  from  thatin  which  past  ones  have  terminated. 
New  combinations  may  possibly  take  place  among  the  then 
ruling  powers  of  the  state,  of  such  a  nature  as  to  prevent  the 
constitution,  when  peace  shall  be  restored  to  the  nation, 
from  settling  again  upon  its  ancient  and  genuine  foundations : 
and  it  would  certainly  be  a  very  bold  assertion  to  affirm,  that 
both  the  outward  form,  and  the  true  spirit  of  the  English 
government,  would  again  be  preserved  from  destruction,  if 
the  same  dangers  to  which  they  have  in  former  times  been 
exposed  should  again  happen  to  take  place. 

Nay,  such  fatal  changes  as  those  we  mention  may  be  in- 
troduced even  in  quiet  times,  or,  at  least,  by  means  in 
appearance  peaceable  and  constitutional.  Advantages,  for 
instance,  may  be  taken  by  particular  actions,  either  of  the 
feeble  capacity,  or  of  the  misconduct  of  some  future  king. 
Temporary  prepossessions  of  the  people  may  be  so  artfully 
managed  as  to  make  them  concur  in  doing  what  will  prove 
afterwards  the  ruin  of  their  own  liberty.  Plans  of  apparent 
improvement  in  the  constitution,  forwarded  by  men  who, 
though  with  good  intentions,  shall  proceed  without  a  due 
knowledge  of  the  true  principles  and  foundations  of  govern- 
ment, may  produce  effects  quite  contrary  to  those  which 
were  intended,  and  in  reality  pave  the  way  to  its  ruin.* 

tion  were  not  able  to  prevent.  How  vain,  then — how  idle — how  pre- 
sumptuous is  the  opinion,  that  laws  can  do  every  thing  ;  and  how  weak 
and  pernicious  the  maxim  founded  upon  it,  that  measures,  not  men,  are 
to  be  attended  to." — History  of  James  II.  p.  21. — Ed. 

How  logical  and  practical !  Without  the  proper  men,  we  never  can 
have  good  measures.  The  best  and  most  constitutional  measures  woidd 
fail  in  the  hands  of  an  incapable  administration.  The  opinions  of  Mr. 
Fox  are  very  instructive  at  the  time  we  write.—  Ed. 

*  Instead  of  looking  for  the  principles  of  politics  in  their  true  sources, 
that  is  to  say,  in  the  nature  of  the  affections  of  mankind,  and  of  those 
sacred  ties  by  which  they  are  united  in  a  state  of  society,  men  have 
treated  that  science  in  the  same  manner  as  they  did  natural  philosophy 
in  the  time  of  Aristotle,  continually  recurring  to  occult  causes  and  prin- 
ciples, from  which  no  useful  consequence  could  be  drawn.  Thus,  in 
order  to  ground  particular  assertions,  they  have  much  used  the  word 


316  THE  CONSTITUTION  OF  ENGLAND. 

The  crown,  on  the  other  hand,  may,  by  the  acquisition  of 
foreign  dominions,*  acquire  a  fatal  independency  on  the 
people  :  and  if,  without  entering  into  any  farther  particulars 
on  this  subject,  I  were  required  to  point  out  the  principal 
events  which  would,  if  they  were  ever  to  happen,  prove  im- 
mediately the  ruin  of  the  English  government,  I  would  say, 
— The  English  government  will  be  no  more,  either  when  the 
Crown  shall  become  independent  on  the  nation  for  its  supplies, 
or  when  the  representatives  of  the  people  shall  begin  to  share 
in  the  executive  authority.f 

constitution  in  a  personal  sense ;  the  constitution  loves,  the  constitution 
forbids,  and  the  like.  At  other  times  they  have  had  recourse  to  luxury, 
in  order  to  explain  certain  events ;  and,  at  others,  to  a  still  more  occult 
cause,  which  they  have  called  corruption;  and  abundance  of  compari- 
sons drawn  from  the  human  body  have  been  also  used  for  the  same 
purposes  :  continued  instances  of  such  defective  arguments  and  consi- 
derations occur  iu  the  works  of  M.  de  Montesquieu,  though  a  man  of 
so  much  genius,  and  from  whose  writings  so  much  information  is 
nevertheless  to  be  derived.  Nor  is  it  only  the  obscurity  of  the  writings 
of  politicians,  and  the  impossibility  of  applying  their  speculative  doc- 
trines to  practical  uses,  which  prove  that  some  peculiar  and  uncommon 
difficulties  lie  in  the  way  of  the  investigation  of  political  truths  ;  but  the 
remarkable  perplexity  which  men  in  general,  even  the  ablest,  labour 
under,  when  they  attempt  to  descant  and  argue  upon  abstract  questions 
in  politics,  also  justifies  this  observation,  and  proves  that  the  true  first 
principles  of  this  science,  whatever  they  are,  he  deep  both  in  the  human 
feelings  and  understanding. 

*  The  Crown  has  acquired  nearly  all  India,  and  all  Australia,  since 
the  above  paragraph  was  written.  It  is,  however,  quite  true,  that  the 
possession  of  Hanover  by  the  Crown  of  England  occasioned  our  con- 
stant interference  in  continental  wars,  and  caused  probably  much  more 
than  half  of  our  present  national  debt. — Ed. 

t  And  if  at  any  time  dangerous  changes  were  to  take  place  in  the 
English  constitution,  the  pernicious  tendency  of  which  the  people  were 
not  able  at  first  to  discover,  restrictions  on  the  liberty  of  the  press,  and 
on  the  power  of  juries,  will  give  them  the  first  information. 
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CHAPTER  XIX. 


A  PEW  ADDITIONAL  THOUGHTS  ON  THE  ATTEMPTS  THAT  AT  PARTICULAR 
TIMES  MAY  BE  MADE  TO  ABRIDGE  THE  POWER  OP  THE  CROWN,  AND 
SOME  OF  THE  DANGERS  BY  WHICH  SUCH  ATTEMPTS  MAY  BE  ATTENDED. 

The  power  of  the  Crown  is  supported  by  deeper  and  more 
numerous  roots  than  the  generality  of  people  are  aware  of, 
as  has  been  observed  in  a  former  chapter  ;  and  there  is  no 
cause  to  l'ear  that  the  wresting  any  capital  branch  of  its  pre- 
rogative may  be  effected,  in  common  peaceable  times,  by  the 
mere  theoretical  speculations  of  politicians.  However,  it  is 
not  equally  impracticable  that  some  event  of  the  kind  we 
mention  may  be  brought  about  through  a  conjunction  of 
several  circumstances.  Advantage  may,  in  the  first  place,  be 
taken  of  the  minority,  and  even  of  the  inexperience  or  the 
errors  of  the  persons  invested  with  the  kingly  authority. 
Of  this  a  remarkable  instance  happened  in  the  reign  of 
George  the  First,  while  that  bill,  by  which  the  order  of 
peers  was  in  future  to  be  limited  to  a  certain  number,  was 
under  consideration  in  the  House  of  Commons,  to  whom  it 
had  been  sent  by  the  Lords.  So  unacquainted  was  the  king 
at  that  time  with  his  own  interest,  and  with  the  constitution 
of  the  English  government,  that,  having  been  persuaded  by 
the  party  who  wished  success  to  the  bill,  that  the  Commons 
only  objected  to  it  from  an  opinion  of  its  being  disagreeable 
to  him,  he  was  prevailed  upon  to  send  a  message  to  them,  to 
let  them  know  that  such  an  opinion  was  ill-grounded,  and 
that,  should  the  bill  pass  in  their  house,  it  would  meet  with 
his  assent.  Considering  the  prodigious  importance  of  the 
consequences  of  such  a  bill,  the  fact  is  certainly  very  re- 
markable. 

With  those  personal  disadvantages  under  which  the 
sovereign  may  lie  for  defending  his  authority,  other  causes 
of  difficulty  may  concur, — such  as  popular  discontents  of 
long  continuance  in  regard  to  certain  particular  abuses  of 
influence  and  authority.  The  generality  of  the  public,  bent, 
at  that  time,  both  upon  remedying  the  abuses  complained  of, 
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and  preventing  the  like  from  taking  place  in  future,  will 
perhaps  wish  to  see  that  branch  of  the  prerogative  which 
gave  rise  to  them  taken  from  the  Crown :  a  general  dispo- 
sition to  applaud  such  a  measure,  if  effected,  will  he  mani- 
fested from  all  quarters ;  and  at  the  same  time  men  may  not 
be  aware,  that  the  only  material  consequence  that  may  arise 
from  depriving  the  Crown  of  that  branch  of  power  which 
has  caused  the  public  complaints,  will  perhaps  be  the  having 
transferred  that  branch  of  power  from  its  former  seat  to 
another,  and  having  intrusted  it  to  new  hands,  which  will 
be  still  more  likely  to  abuse  it  than  those  in  which  it  was 
formerly  lodged. 

In  general,  it  may  be  laid  down  as  a  maxim,  that  power 
under  any  form  of  government  must  exist,  and  be  intrusted 
somewhere.  If  the  constitution  does  not  admit  of  a  king, 
the  governing  authority  is  lodged  in  the  hands  of  magis- 
trates. If  the  government,  at  the  same  time  that  it  is  a 
limited  one,  bears  a  monarchical  form,  those  portions  of 
power  that  are  retrenched  from  the  king's  prerogative  wdl 
most  probably  continue  to  subsist,  and  be  vested  in  a  senate 
or  assembly  of  great  men,  under  some  other  name  of  the 
like  kind. 

Thus,  in  the  kingdom  of  Sweden,  which,  having  been  a 
limited  monarchy,  may  supply  examples  very  applicable  to 
the  government  of  this  country,  we  find  that  the  power  of 
convoking  the  general  states  (or  Parliament)  of  that  king- 
dom had  been  taken  from  the  Crown  ;  but  at  the  same  time 
we  also  find  that  the  Swedish  senators  had  invested  them- 
selves with  that  essential  branch  of  power  which  the  Crown 
had  lost:  I  mean  here  the  government  of  Sweden  as  it 
stood  before  the  last  revolution.* 

The  power  of  the  Swedish  king  to  confer  offices  and 
employments  had  been  also  very  much  abridged.  But  what 
was  wanting  to  the  power  of  the  king,  the  senate  enjoyed : 
it  had  the  nomination  of  three  persons  for  every  vacant  office, 
out  of  whom  the  king  was  to  choose  one. 

The  king  had  but  a  limited  power  in  regard  to  pardoning 
offenders ;  but  the  senate  likewise  possessed  what  was 
wanting  to  that  branch  of  his  prerogative,  and  it  appointed 

*  A.  D.  1772. 
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two  persons,  without  the  consent  of  whom  the  king  could 
not  remit  the  punishment  of  any  offence. 

The  King  of  England  has  an  exclusive  power  in  regard  to 
foreign  affairs,  war,  peace,  treaties ; — in  all  that  relates  to 
military  affairs,  he  has  the  disposal  of  the  existing  army,  of 
the  fleet,  &c.  The  King  of  Sweden  had  no  such  extensive 
powers  ;  hut  they  nevertheless  existed  ;  every  thing  relating 
to  the  above-mentioned  objects  was  transacted  in  the  as- 
sembly of  the  senate ;  the  majority  decided ;  the  king  was 
obliged  to  submit  to  it ;  and  his  only  privilege  consisted  in 
his  vote  being  accounted  two.* 

If  we  pursue  farther  our  inquiry  on  the  subject,  we  shall 
find  that  the  King  of  Sweden  could  not  raise  whom  he 
please  to  the  office  of  senator,  as  the  King  of  England  can 
in  regard  to  the  office  of  member  of  the  privy  council ;  but 
the  Swedish  states,  in  the  assembly  of  whom  the  nobility 
enjoyed  most  capital  advantages,  possessed  a  share  of  the 
power  we  mention,  in  conjunction  with  the  king;  and  in 
cases  of  vacancies  in  the  senate,  they  elected  three  persons, 
out  of  whom  the  king  was  to  return  one. 

The  King  of  England  may,  at  all  times,  deprive  the 
ministers  of  their  employments.  The  King  of  Sweden 
could  remove  no  man  from  his  office ;  but  the  states  enjoyed 
the  power  that  had  been  denied  to  the  king;  and  they 
might  deprive  of  their  places  both  the  senators,  and  those 
persons  in  general  who  had  a  share  in  the  administration. 

*  The  Swedish  senate  was  fully  composed  of  sixteen  members.  In 
regard  to  atlairs  of  smaller  moment  they  formed  themselves  into  two 
divisions  :  in  either  of  these,  when  they  did  sit,  the  presence  of  seven 
members  was  required  for  the  effectual  transacting  of  business.  In 
affairs  of  importance  the  assembly  was  formed  of  the  whole  senate  ;  and 
the  presence  of  ten  members  was  required  to  give  force  to  the  resolu- 
tions. When  the  king  could  not  or  would  not  take  his  seat,  the  senate 
proceeded  nevertheless,  and  the  majority  continued  to  be  equally 
decisive. 

As  the  royal  seal  was  necessary  for  putting  in  execution  the  resolu- 
tions of  the  senate,  King  Aclolphus  Frederick  tried,  by  refusing  to  lend 
the  same,  to  procure  that  power  which  he  had  not  by  his  sutfrage,  and 
to  stop  the  proceedings  of  the  senate.  Great  debates  in  consequence  of 
that  pretension  arose,  and  continued  for  a  while ;  but  at  last,  m  the 
year  1756,  the  king  was  overnded  by  the  senate,  who  ordered  a  seal 
to  be  made,  that  was  named  the  king's  seal,  which  they  affixed  to  their 
official  resolutions  when  the  kiug  i  efused  to  lend  his  own. 
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The  King  of  England  has  the  power  of  dissolving,  or 
keeping  assembled,  his  parliament.  The  King  of  Sweden 
had  not  that  power;  but  the  states  might  of  themselves 
prolong  their  duration  as  they  thought  proper. 

Those  who  think  that  the  prerogative  of  a  king  cannot 
be  too  much  abridged,  and  that  power  loses  all  its  influence 
on  the  dispositions  and  views  of  those  who  possess  it,  ac- 
cording to  the  kind  of  name  used  to  express  the  offices  by 
which  it  is  conferred,  may  be  satisfied,  no  doubt,  to  behold 
those  branches  of  power  that  were  taken  from  a  king  distri- 
buted to  several  bodies,  and  shared  by  the  representatives  of 
the  people  ;  but  those  who  think  that  power,  when  parcelled 
and  diffused,  is  never  so  well  repressed  and  regulated  as 
when  it  is  confined  to  a  sole  indivisible  seat,  which  keeps 
the  nation  united  and  awake, — those  who  know,  that,  names 
by  no  means  altering  the  intrinsic  nature  of  things,  the 
representatives  of  the  people,  as  soon  as  they  are  invested 
with  independent  authority,  become,  ipso  facto,  its  masters, 
— those  persons,  I  say,  will  not  think  it  a  very  happy  regu- 
lation in  the  former  constitution  of  Sweden  to  have  deprived 
the  king  of  prerogatives  formerly  attached  to  his  office,  in 
order  to  vest  the  same  either  in  a  senate,  or  in  the  deputies 
of  the  people ;  and  thus  to  have  intrusted  with  a  share  in  the 
exercise  of  the  public  power,  those  very  men  whose  con- 
stitutional office  should  have  been  to  watch  and  restrain  it. 

From  the  indivisibility  of  the  governing  authority  in 
England,  a  community  of  interest  takes  place  among  all 
orders  of  men :  and  hence  arises,  as  a  necessary  consequence, 
the  liberty  enjoyed  by  all  ranks  of  subjects.  This  observa- 
tion has  been  insisted  upon  at  length  in  the  course  of  the 
present  work.  The  shortest  reflection  on  the  frame  of  the 
human  heart  suffices  to  convince  us  of  its  truth,  and  at  the 
same  time  manifests  the  danger  that  would  result  from 
making  any  changes  in  the  form  of  the  existing  government, 
by  which  this  general  community  of  interest  might  be 
lessened, — unless  we  are  at  the  same  time  also  determined 
to  believe,  that  partial  nature  forms  men  in  this  island  with 
sentiments  very  different  from  the  selfish  and  ambitious  dis- 
positions which  have  ever  been  found  in  other  countries.* 

*  Such  regulations  as  may  essentially  effect,  through  their  conse- 
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But  experience  does  not  by  any  means  allow  us  to  enter- 
tain so  pleasing  an  opinion.  The  perusal  of  the  history  of 
this  country  will  show  us,  that  the  care  of  its  legislators, 
for  the  welfare  of  the  subject,  always  kept  pace  with  the 

quences,  the  equipoise  of  a  government,  may  be  brought  about,  even 
though  the  promoters  themselves  of  those  regulations  are  not  aware  of 
their  tendency,  When  the  bill  passed  in  the  seventeenth  century,  by 
which  it  was  enacted  that  the  Crown  should  give  up  its  prerogative  of 
dissolving  the  Parliament  then  sitting,  the  generality  of  people  had  no 
thought  of  the  calamitous  consequences  that  were  to  follow :  very  far 
from  it.  The  King  himself  certainly  felt  no  very  great  apprehension  on 
that  account,  else  he  would  not  have  given  his  assent ;  and  the  Commons 
themselves,  it  appears,  had  very  faint  notions  of  the  capital  changes 
which  the  bill  would  speedily  effect  in  their  political  situation. 

When  the  Crown  of  Sweden  was,  in  the  first  instance,  stripped  of  all 
the  different  prerogatives  we  have  mentioned,  it  does  not  appear  that 
those  measures  were  effected  by  sudden  open  provisions  for  that  pur- 
pose :  it  is  very  probable  that  the  way  had  been  paved  for  them  by 
indirect  regulations  formerly  made,  the  whole  tendency  of  which  scarcely 
any  one,  perhaps,  could  foresee  at  the  time  they  were  framed. 

When  the  bill  was  in  agitation  for  limiting  the  House  of  Peers  to  a 
certain  number,  its  great  constitutional  consequences  were  scarcely 
attended  to  by  any  body.  The  King  himself  certainly  saw  no  harm  in 
it,  since  he  sent  an  open  message  to  promote  the  passing  of  it :  a  mea- 
sure which  was  not,  perhaps,  strictly  regular.  The  bill  was,  it  appears, 
generally  approved  out  of  doors.  Its  fate  was  for  a  long  while  doubtful 
in  the  House  of  Commons  ;  nor  did  they  acquire  any  favour  with  the 
bulk  of  the  people  by  finally  rejecting  it ;  and  Judge  Blackstone,  as  I 
find  in  his  Commentaries,  does  not  seem  to  have  thought  much  of  the 
bill,  and  its  being  rejected,  as  he  only  observes  that  the  Commons 
"  wished  to  keep  the  door  of  the  House  of  Lords  as  open  as  possible." 
Yet,  no  bill  of  greater  constitutional  importance  was  ever  agitated  in 
Parliament ;  since  the  consequences  of  its  being  passed  would  have  been 
the  freeing  the  House  of  Lords,  both  in  their  judicial  and  legislative  capa- 
cities, from  all  constitutional  check  whatever,  either  from  the  Crown  or 
the  nation.  Nay,  it  is  not  to  be  doubted  that  they  would  have  acquired, 
in  time,  the  right  of  electing  their  own  members  ;  though  it  would  be 
useless  to  point  out  here  by  what  series  of  intermediate  events  the 
measure  might  have  been  brought  about.  Whether  there  existed  any 
actual  project  of  this  kind  among  the  first  framers  of  the  bill,  does  not 
appear ;  but  a  certain  number  of  the  members  of  the  House  we  mention 
would  have  thought  of  it  soon  enough,  if  the  bill  in  question  had  been 
enacted  into  a  law ;  and  they  woidd  certainly  have  met  with  success, 
had  they  been  contented  to  wait,  and  had  they  taken  time.  Other 
equally  important  changes  in  the  substance,  and  perhaps  the  outward 
form,  of  tho  government  would  have  followed. 

T 
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exigencies  of  their  own  situation.  When,  through  the 
minority,  or  easy  temper  of  the  reigning  prince,  or  other 
circumstances,  the  dread  of  a  superior  power  began  to  be 
overlooked,  the  public  cause  was  immediately  deserted  in  a 
greater  or  less  degree,  and  pursuit  after  private  influence 
and  lucrative  offices  took  the  place  of  patriotism.  When,  in 
the  reign  of  Charles  the  First,  the  authority  of  the  Crown 
was  for  a  while  annihilated,  those  very  men,  who  till  then 
had  talked  of  nothing  but  Magna  Charta  and  liberty,  in- 
stantly endeavoured  openly  to  trample  both  under  foot. 

Since  the  time  we  mention,  the  former  constitution  of  the 
government  having  been  restored,  the  great  outlines  of 
public  liberty  have  indeed  been  warmly  and  seriously  de- 
fended ;  but  if  any  partial  unjust  laws  or  regulations  have 
been  made,  especially  since  the  revolution  of  the  year  1689, 
— if  any  abuses  injurious  to  particular  classes  of  individuals 
have  been  suffered  to  continue,  it  will  certainly  be  found 
upon  inquiry,  that  those  laws  and  those  abuses  were  of  such 
a  complexion,  that  from  them,  the  members  of  the  legislature 
well  knew,  neither  they  nor  their  friends  would  ever  be 
likely  to  suffer. 

If,  through  the  unforeseen  operations  of  some  new  regu- 
lation made  to  restrain  the  royal  prerogative,  or  through 
some  sudden  public  revolution,  any  particular  bodies  or 
classes  of  individuals  were  ever  to  acquire  a  personal  inde- 
pendent share  in  the  exercise  of  the  governing  authority, 
we  should  behold  the  public  virtue  and  patriotism  of  the 
legislators  and  great  men  immediately  cease  with  its  cause, 
and  aristocracy,  as  it  were,  watchful  of  the  opportunity, 
burst  out  at  once,  and  spread  itself  over  the  kingdom. 

The  men  who  are  now  the  ministers,  but  then  the  partners 
of  the  Crown,  would  instantly  set  themselves  above  the 
reach  of  the  law,  and  soon  after  ensure  the  same  privilege  to 
their  several  supporters  or  dependents. 

Personal  and  independent  power  becoming  the  only  kind  of 
security  of  which  men  could  now  show  themselves  ambitious, 
the  Habeas  Corpus  act,  and  in  general  all  those  laws  which 
subjects  of  every  rank  regard  with  veneration,  and  to  which 
they  look  up  for  protection  and  safety,  would  be  spoken  of 
with  contempt,   and  mentioned  as  remedies   fit   only   for 
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peasants  and  cits :  it  even  would  not  be  long  before  they 
would  be  set  aside,  as  obstructing  the  wise  and  salutary 
steps  of  the  senate. 

The  pretensions  of  an  equality  of  right  in  all  subjects  of 
whatever  rank  and  order,  to  their  property  and  to  personal 
safety,  would  soon  be  looked  upon  as  an  old-fashioned  doctrine, 
which  the  judge  himself  would  ridicule  from  the  bench. 
And  the  liberty  of  the  press,  now  so  universally  and  warmly 
vindicated,  would,  without  loss  of  time,  be  cried  down  and 
suppressed,  as  only  serving  to  keep  up  the  insolence  and 
pride  of  a  refractorv  people. 

And  let  us  not  believe,  that  the  mistaken  people,  whose 
representatives  we  now  behold  making  such  a  firm  stand 
against  the  indivisible  power  of  the  Crown,  would,  amidst 
the  general  devastation  of  every  thing  they  hold  dear,  easily 
find  men  equally  disposed  to  repress  the  encroaching,  while 
attainable,  power  of  a  senate  and  body  of  nobles. 

The  time  would  be  no  more,  when  the  people,  upon 
whatever  men  they  should  fix  their  choice,  would  be  sure  to 
find  them  ready  sincerely  to  join  in  the  support  of  every 
important  branch  of  public  liberty. 

Present  or  expected  personal  power,  and  independence  on 
the  laws,  being  now  the  consequence  of  the  trust  of  the 
people,  —  wherever  they  should  apply  for  servants,  they 
would  only  meet  with  betrayers.  Corrupting,  as  it  were, 
every  thing  they  should  touch,  they  could  confer  no 
favour  upon  an  individual  but  to  destroy  his  public  virtue  ; 
and  (to  repeat  the  words  used  in  a  former  chapter)  "  their 
raising  a  man  would  only  be  immediately  inspiring  him  with 
views  directly  opposite  to  their  own,  and  sending  him  to 
increase  the  number  of  their  enemies." 

All  these  considerations  strongly  point  out  the  very  great 
caution  which  is  necessary  to  be  used  in  the  difficult  business 
of  laying  new  restraints  on  the  governing  authority.  Let, 
therefore,  the  less  informed  part  of  the  people,  whose  zeal 
requires  to  be  kept  up  by  visible  objects,  look  (if  they  choose) 
upon  the  Crown  as  the  only  seat  of  the  evils  they  are  ex- 
posed to  ;  mistaken  notions  on  their  part  are  less  dangerous 
than  political  indifference  ;  and  they  are  more  easily  directed 
than  roused; — but,  at  the  same  time,  let  the  more  en- 
lightened part  of  the  nation  constantly  remember,  that  the 


324  THE  CONSTITUTION  OF  ENGLAND. 

constitution  only  subsists  by  virtue  of  a  proper  equilibrium, 
— by  a  discriminating  line  being  drawn  between  power  and 
liberty. 

Made  wise  by  tbe  examples  of  several  otber  nations,  by 
those  which  the  history  of  this  very  country  affords,  let  the 
people,  in  the  heat  of  their  struggles  in  the  defence  of 
liberty,  always  take  heed,  only  to  reach,  never  to  overshoot 
the  mark, — only  to  repress,  never  to  transfer  and  diffuse 
power. 

Amidst  the  alarms  that  may  at  particular  times  arise  from 
the  really  awful  authority  of  the  Crown,  let  it,  on  one  hand,  be 
remembered,  that  even  the  power  of  the  Tudors  was  opposed 
and  subdued, — and  on  the  other,  let  it  be  looked  upon  as 
a  fundamental  maxim,  that,  whenever  the  prospect  of  personal 
power  and  independence  on  the  governing  authority  shall 
offer  to  the  view  of  the  members  of  the  legislature,  or  in 
general  of  those  men  to  whom  the  people  must  trust,  even 
hope  itself  is  destroyed.  The  Hollander,  in  the  midst  of  a 
storm,  though  trusting  to  the  experienced  strength  of  the 
mounds  that  protect  him,  shudders,  no  doubt,  at  the  sight 
of  the  foaming  element  that  surrounds  him ;  but  they  all 
gave  themselves  over  for  lost,  when  they  thought  the  worm 
had  penetrated  into  their  dykes.* 


CHAPTER  XX. 


A  FEW  ADDITIONAL  OBSERVATIONS  ON  THE  BIGHT  OF  TAXATION,  WHICH 
IS  LODGED  IN  THE  HANDS  OF  THE  REPRESENTATIVES  OF  THE  PEOPLE. 
— WHAT  KIND  OF  DANGER  THIS  RIGHT  MAT  BE  EXPOSED  TO. 

The  generality  of  men,  or  at  least  of  politicians,  seem  to 
consider  the  right  of  taxing  themselves,  enjoyed  by  the 
English  nation,  as  being  no  more  than  the  means  of  securing 

*  Such  new  forms  as  may  prove  destructive  of  the  real  substance  of 
a  government  may  be  unwarily  adopted,  in  the  same  manner  as  the 
superstitious  notions  and  practices  described  in  my  work,  entitled 
"  Memorials  of  Human  Superstition,"  may  be  introduced  into  a  religion, 
so  as  entirely  to  subvert  the  true  spirit  of  it. 
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their  property  against  the  attempts  of  the  Crown ;  while 
they  overlook  the  nobler  and  more  extensive  efficiency  of 
that  privilege. 

The  right  to  grant  subsidies  to  the  Crown,  possessed  by 
the  people  of  England,  is  the  safeguard  of  all  their  other 
liberties,  religious  and  civil ;  it  is  a  regular  mean,  conferred 
on  them  by  the  constitution,  of  influencing  the  motion  of 
the  executive  power ;  and  it  forms  the  tie  by  which  the 
latter  is  bound  to  them.  In  short,  this  privilege  is  a 
sure  pledge  in  their  hands,  that  their  sovereign,  who  can 
dismiss  their  representatives  at  his  pleasure,  will  never 
entertain  thoughts  of  ruling  without  the  assistance  of 
these. 

If,  through  unforeseen  events,  the  Crown  could  attain  to 
be  independent  on  the  people  in  regard  to  its  supplies,  such 
is  the  extent  of  its  prerogative,  that,  from  that  moment,  all 
the  means  the  people  possess  to  vindicate  their  liberty  would 
be  annihilated.  They  would  have  no  resource  left, — except 
indeed  that  uncertain  and  calamitous  one,  of  an  appeal  to 
the  sword ;  which  is  no  more,  after  all,  than  what  the  most 
enslaved  nations  enjoy. 

Let  us  suppose,  for  instance,  that  abuses  of  power  should 
be  committed,  which,  either  by  their  immediate  operation, 
or  by  the  precedents  they  might  establish,  should  undermine 
the  liberty  of  the  subject.  The  people,  it  will  be  said,  would 
then  have  their  remedy  in  the  legislative  power  possessed  by 
their  representatives.  The  latter  would,  at  the  first  oppor- 
tunity, interfere,  and  frame  such  bills  as  would  prevent  the 
like  abuses  for  the  future.  But  here  we  must  observe,  that 
the  assent  of  the  sovereign  is  necessary  to  make  those  bills 
become  laws :  and  if,  as  we  have  just  now  supposed,  he  had 
no  need  of  the  support  of  the  Commons,  how  could  they 
obtain  his  assent  to  laws  thus  purposely  framed  to  abridge 
his  authority  ? 

Again,  let  us  suppose  that,  instead  of  contenting  itself 
with  making  slow  advances  to  despotism,  the  executive  power, 
or  its  minister,  should  at  once  openly  invade  the  liberty  of 
the  subject.  Obnoxious  men,  printers  for  instance,  or  poli- 
tical writers,  might  be  persecuted  by  military  violence,  or, 
to  do  things  with  more  security,  with  the  forms  of  law. 
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Then,  it  will  be  said,  the  representatives  of  the  people  would 
impeach  the  persons  concerned  in  those  measures.  Though 
unable  to  reach  a  king  who  personally  can  do  no  wrong,  they 
at  least  would  attack  those  men  who  were  the  immediate 
instruments  of  his  tyrannical  proceedings,  and  endeavour, 
by  bringing  them  to  condign  punishment,  to  deter  future 
judges  or  ministers  from  imitating  their  conduct.  All  this 
I  grant ;  and  I  will  even  add,  that,  circumstanced  as  the 
representatives  of  the  people  now  are,  and  having  to  do  with 
a  sovereign  who  can  enjoy  no  dignity  without  their  assist- 
ance, it  is  most  likely  that  their  endeavours  in  the  pursuit 
of  such  laudable  objects  would  prove  successful.  But  if,  on 
the  contrary,  the  king,  as  we  have  supposed,  stood  in  no 
need  of  their  assistance,  and  moreover  knew  that  he  should 
never  want  it,  it  is  impossible  to  think  that  he  would  then 
suffer  himself  to  remain  a  tame  spectator  of  their  pro- 
ceedings. The  impeachments  thus  brought  by  them  would 
immediately  prove  the  signal  of  their  dismission :  and  the 
king  would  make  haste,  by  dissolving  them,  both  to  revenge 
what  would  then  be  called  the  insolence  of  the  Commons, 
and  to  secure  his  ministers. 

But  even  those  are  vain  suppositions ;  the  evil  would  reach 
much  farther  ;  and  we  may  be  assured  that,  if  ever  the  Crown 
should  be  in  a  condition  to  govern  without  the  assistance  of 
the  representatives  of  the  people,  it  woidd  dismiss  them  for 
ever,  and  thus  rid  itself  of  an  assembly  which,  continuing  to 
be  a  clog  on  its  power,  would  no  longer  be  of  any  service 
to  it.  This  Charles  the  First  attempted  to  do  when  he 
found  his  parliaments  refractory,  and  the  kings  of  France 
really  have  done,  with  respect  to  the  general  estates  of 
their  kingdom. 

Indeed,  if  we  consider  the  extent  of  the  prerogative  of 
the  King  of  England,  and  especially  the  circumstance  of 
his  completely  uniting  in  himself  all  the  executive  and 
active  powers  of  the  state,  we  shall  find  that  it  is  no  exag- 
geration to  say  that  he  has  power  sufficient  to  be  as  arbitrary 
as  the  kings  of  France,  were  it  not  for  the  right  of  taxation, 
which,  in  England,  is  possessed  by  the  people :  and  the  only 
constitutional  difference  between  the  French  and  English 
nations  is,  that  the  former  can  neither  confer  benefits  on 
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their  sovereign,  nor  obstruct  his  measures ;  while  the  latter, 
how  extensive  soever  the  prerogative  of  their  king  may  be, 
can  deny  him  the  means  of  exerting  it. 

But  here  a  most  important  observation  is  to  be  made ; 
and  I  intreat  the  reader's  attention  to  the  subject.  This 
right  of  granting  subsidies  to  the  Crown  can  only  be  effectual 
when  it  is  exercised  by  one  assembly  alone.  When  several 
distinct  assemblies  have  it  equally  in  their  power  to  supply 
the  wants  of  the  prince,  the  case  becomes  totally  altered. 
The  competition  which  so  easily  takes  place  between  those 
different  bodies,  and  even  the  bare  consciousness  which 
each  entertains  of  its  inability  to  obstruct  the  measures  of 
the  sovereign,  render  it  impossible  for  them  to  make  any 
effectual  constitutional  use  of  their  privilege.  "  Those 
different  parliaments  or  estates  (to  repeat  the  ob- 
servation introduced  in  the  former  part  of  this  work)  having 
no  means  of  recommending  themselves  to  their  sovereign, 
but  their  superior  readiness  in  complying  with  his 
demands,  vie  with  each  other  in  granting  what  it  would 
not  only  be  fruitless  but  even  dangerous  to  refuse.  And 
the  king,  in  the  meantime,  soon  comes  to  demand,  as  a 
tribute,  a  gift  which  he  is  confident  to  obtain."  In  short, 
it  may  be  laid  down  as  a  maxim,  that  when  a  sovereign  is 
made  to  depend,  in  regard  to  his  supplies,  on  more  assemblies 
than  one,  he  in  fact  depends  upon  none.  And  indeed  the 
King  of  France  is  not  independent  of  his  people  for  his 
necessary  supplies,  any  otherwise  than  by  drawing  the  same 
from  several  different  assemblies  of  their  representatives : 
the  latter  have  in  appearance  a  right  to  refuse  all  his  de- 
mands :  and  as  the  English  call  the  grants  they  make  to 
their  kings,  aids  or  subsidies,  the  estates  of  the  French  pro- 
vinces call  theirs  dons  gratuits,  or  free  gifts. 

What  is  it,  therefore,  that  constitutes  the  difference 
between  the  political  situation  of  the  French  and  English 
nations,  since  their  rights  thus  seem  outwardly  to  be  the 
same  ?  The  difference  lies  in  this,  that  there  has  never  been 
in  England  more  than  one  assembly  that  could  supply  the 
wants  of  the  sovereign.  This  has  always  kept  him  in  a 
state,  not  of  a  seeming,  but  of  a  real  dependence  on  the 
representatives  of  the  people  for  his  necessary  supplies  ;  and 
how  low  soever  the  liberty  of  the  subject  may,  at  particular 


328  THE  CONSTITUTION  OF  ENGLAND. 

times,  have  sunk,  they  have  always  found  themselves  pos- 
sessed of  the  most  effectual  means  of  restoring  it,  when- 
ever they  thought  proper  so  to  do.  Under  Henry  the 
Eighth,  for  instance,  we  find  the  despotism  of  the  Crown  to 
have  been  carried  to  an  astonishing  height :  it  was  even 
enacted  that  the  proclamations  of  the  king  should  have  the 
force  of  law :  a  thing  which,  even  in  France,  never  was  so 
expressly  declared :  yet  no  sooner  did  the  nation  re- 
cover from  its  long  state  of  supineness,  than  the  exorbitant 
power  of  the  Crown  was  reduced  within  its  constitutional 
bounds. 

To  no  other  cause  than  the  disadvantage  of  their  situation, 
are  we  to  ascribe  the  low  condition  in  which  the  deputies  of 
the  people  in  the  assembly,  called  the  general  estates  of 
France,  were  always  forced  to  remain. 

Surrounded  as  they  were  by  the  particular  estates  of  those 
provinces  into  which  the  kingdom  had  been  formerly  divided, 
they  never  were  able  to  stipulate  conditions  with  their 
sovereign ;  and  instead  of  making  their  right  of  granting 
subsidies  to  the  Crown  serve  to  gain  them  in  the  end  a  share 
in  the  legislation,  they  ever  remained  confined  to  the  un- 
assuming privilege  of  "humble  supplication  and  remon- 
strance."* 

*  An  idea  of  the  manner  in  which  the  business  of  granting  supplies 
to  the  Crown  was  conducted  by  the  states  of  the  province  of  Bretagne 
in  the  reign  of  Louis  the  Fourteenth,  may  be  formed  from  several  lively 
strokes  to  be  met  with  in  the  Letters  of  Madame  de  Sevigne,  whose 
estate  lay  in  that  province,  and  who  had  often  assisted  at  the  holding  of 
those  states.  The  granting  of  supplies  was  not,  it  seems,  looked  upon 
as  any  serious  kind  of  business.  The  whole  time  the  states  were  sitting 
was  a  continued  scene  of  festivity  and  entertainment.  The  canvassing 
of  the  demands  of  the  Crown  was  chiefly  carried  on  at  the  table  of  the 
nobleman  who  had  been  deputed  from  court  to  hold  the  states  ;  and  the 
different  points  were  usually  decided  by  a  kind  of  acclamation.  In  a 
certain  assembly  of  those  states,  the  Duke  of  Chaulnes,  the  Lord  Deputy, 
had  a  present  of  fifty  thousand  crowns  made  to  him,  as  well  as  a  con- 
siderable one  for  his  duchess,  besides  obtaining  the  demand  of  the 
court ;  and  the  lady  we  quote  here,  commenting  somewhat  jocularly  on 
these  grants,  says,  "  Ce  n'est  pas  que  nous  soyons  riches ;  mais  nous 
sommes  honnetes,  nous  avons  du  courage,  et  entre  midi  et  une  heure 
nous  ne  savons  rien  refuser  h  nos  amis."  "  It  is  not  that  we  are  rich ; 
but  we  are  civil,  we  are  full  of  courage,  and  between  twelve  and  one 
o'clock  we  are  unable  to  deny  any  thing  to  our  friends." 

The  different  provinces  of  France,  it  may  be  observed,  are  liable  to 
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Those  estates,  however,  as  all  the  great  lords  in  France 
were  admitted  into  them,  began  at  length  to  appear  dange- 
rous ;  and  as  the  king  could  in  the  meantime  do  without 
their  assistance,  they  were  set  aside.  But  several  of  the 
particular  states  of  the  provinces  are  preserved  to  this  day  :* 
some,  which  for  temporary  reasons  had  been  abolished, 
have  been  restored :  nay,  so  manageable  have  popular 
assemblies  been  found  by  the  Crown,  when  it  has  to  do 
with  many,  that  the  kind  of  government  we  mention  is 
that  which  it  has  been  found  most  convenient  to  assign 
to  Corsica :  and  Corsica  has  been  made  un  pays  d'etats.f 

That  the  Crown  in  England  should,  on  a  sudden,  render 
itself  independent  on  the  Commons  for  its  supplies, — that 
is,  should  on  a  sudden  successfully  assume  to  itself  a  right 
to  lay  taxes  on  the  subject,  by  its  own  authority, — is  not 
certainly  an  event  likely  to  take  place,  nor  indeed  is  it  one 
that  should,  at  the  present  time,  raise  any  kind  of  political 
apprehension.  But  it  is  not  equally  impracticable  that  the 
right  of  the  representatives  of  the  people  might  become 
invalidated,  by  being  divided  in  the  manner  that  has  been 
just  described. 

Such  a  division  of  the  right  of  the  people  might  be  effected 
in  various  ways.  National  calamities,  for  instance,  unfortu- 
nate foreign  wars  attended  with  loss  of  public  credit,  might 
suggest  methods  for  raising  the  necessary  supplies,  different 
from  those  which  have  hitherto  been  used.  Dividing  the 
kingdom   into    a   certain  number    of  parts,  which   should 


pay  several  taxes  besides  those  imposed  on  them  by  their  own  states. 
Dean  Tucker,  in  one  of  his  tracts,  in  which  he  has  thought  proper  to 
quote  this  work,  has  added  to  the  above  instance  of  the  French  pro- 
vinces that  of  the  states  of  tho  Austrian  Netherlands,  which  is  very 
conclusive.  And  examples  to  the  same  purpose  might  be  supplied  by 
all  those  kingdoms  of  Europe  in  which  provincial  states  are  holden. 

*  The  year  1784. 

t  In  the  year  1794,  the  English  obtained  possession  of  Corsica,  and 
gratified  the  people  by  granting  a  constitution  and  a  parliament  similar 
to  those  of  England.  But  such  institutions  were  not  practical  with  so 
ignorant,  superstitious,  and,  in  many  respects,  barbarous  a  people,  who 
preferred  their  own  customs  and  traditions.  The  island  was  evacuated 
in  1796,  and  repossessed  by  the  French ;  it  has  ever  since  formed  a 
department  of  France. — Ed. 
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severally  vote  subsidies  to  the  Crown,  or  even  distinct  assess- 
ments to  be  made  by  the  different  counties  into  which  Eng- 
land is  now  divided,  might,  in  the  circumstances  we  suppose, 
be  looked  upon  as  advisable  expedients ;  and  these,  being 
once  introduced,  might  be  continued. 

Another  division  of  the  right  of  the  people,  much 
more  likely  to  take  place  than  those  just  mentioned,  might 
be  such  as  might  arise  from  acquisitions  of  foreign  do- 
minions, the  inhabitants  of  which  should  in  time  claim 
and  obtain  a  right  to  treat  directly  with  the  Crown,  and 
grant  supplies  to  it,  without  the  interference  of  the  British 
legislature. 

Should  any  colonies  acquire  the  right  we  mention, — 
should,  for  instance,  the  American  colonies  have  acquired, 
as  they  claimed  it, — it  is  not  to  be  doubted  that  the  con- 
sequences which  have  resulted  from  a  division  like  that  we 
mention  in  most  of  the  kingdoms  of  Europe,  would  also 
have  taken  place  in  the  British  dominions,  and  that  the 
spirit  of  competition,  above  described,  would  in  time  have 
manifested  itself  between  the  different  colonies.  This  desire 
of  ingratiating  themselves  with  the  Crown,  by  means  of  the 
privilege  of  granting  supplies  to  it,  was  even  openly  con- 
fessed by  an  agent  of  the  American  provinces,*  when  on 
his  being  examined  by  the  House  of  Commons  in  the  year 
1766,  he  said,  "  the  granting  aids  to  the  crown  is  the  only 
means  the  Americans  have  of  recommending  themselves  to 
their  sovereign"  And  the  events  that  have  of  late  years 
taken  place  in  America,  render  it  evident  that  the  colonies 
would  not  have  scrupled  going  any  lengths  to  obtain 
favourable  conditions  at  the  expense  of  Britain  and  the 
British  legislature,  t 

*  Dr.  Franklin. 

t  The  remarks  and  conclusions  of  De  Lolme,  and  his  notes  to  this 
chapter,  are  the  most  illogical  and  even  ignorant,  though  specious,  in 
this  generally  admirable  and  valuable  work.  The  policy  winch  he 
recommends  towards  America  would,  if  it  were  practicable,  have  held 
the  colonies  in  political  and  commercial  slavery.  With  regard  to  taxa- 
tion, and  the  political  and  civil  liberties  of  the  colonists,  Lord  Chatham 
and  Mr.  Burke  were  sound  statesmen.  Lord  Chatham,  however,  in 
regard  to  their  commercial  intercourse  and  manufactures,  would  have 
reduced  them  to  bondage.  He  would  allow  them  to  produce  raw  mate- 
rials only,  to  be  exported  to  Great  Britain,  and  food,  fish,  and  timber 
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That  a  similar  spirit  of  competition  might  he  raised  in 
Ireland,  is  also  sufficiently  plain  from  certain  late  events. 
And  should  the  American  colonies  have  obtained  their 
demands, — and  at  the  same  time  should  Ireland  and 
America  have  increased  in  wealth  to  a  certain  degree, 
— the  time  might  have  come  at  which  the  Crown  might 
have  governed  England  with  the  supplies  of  Ireland 
and  America — Ireland  with  the  supplies  of  England 
and  of  the  American  colonies — and  the  American  colo- 
nies with  the  money  of  each  other,  and  of  England  and 
Ireland. 

To  this  it  may  be  objected,  that  the  supplies  granted  by 
the  colonies,  even  though  joined  by  those  of  Ireland,  never 
could  have  risen  to  such  a  height  as  to  have  counterbalanced 
the  importance  of  the  English  Commons.  I  answer,  in  the 
first  place,  that  there  would  have  been  no  necessity  that  the 
aids  granted  by  Ireland  and  America  should  have  risen  to 
an  equality  with  those  granted  by  the  British  parliament : 
it  would  have  been  sufficient  to  produce  the  effects  we 
mention,  that  they  had  only  borne  a  certain  proportion  to 
the  latter,  so  far  as  to  have  conferred  on  the  Crown  a  certain 
degree  of  independence,  and  at  the  same  time  have  raised 
in  the  English  Commons  a  correspondent  sense  of  self- 
diffidence  in  the  exercise  of  their  undoubted  privilege  of 
granting,  or  rather  refusing,  subsidies  to  the  Crown. — 
Here  it  must  be  remembered,  that  the  right  of  granting 
or  refusing  supplies  to  the  Crown  is  the  only  ultimate  forcible 
privilege  possessed  by  the  British  Parliament :  by  the 
constitution  it  has  no  other,  as  has  been  observed  in  the 
beginning  of  this  chapter.  This  circumstance  ouglit  to 
be  combined  with  the  exclusive  possession  of  the  exe- 
cutive powers  lodged  in  the  Crown — with  its  prerogative  of 
dissenting  from  the  bills  framed  by  parliament,  and  even 
of  dissolving  it.* 

for  the  supply  of  the  West  Indies  ;  but  as  to  manufactures,  he  would 
not  allow  them  to  make  "  even  a  horse-shoe  nail." — Ed. 

*  Being  with  Dr.  Franklin  at  his  house  in  Craven  Street,  some  months 
before  he  went  back  to  America,  I  mentioned  to  him  a  few  of  the 
remarks  contained  in  this  chapter,  and,  in  general,  that  the  claim  of  the 
American  colonies  directly  clashed  with  one  of  the  vital  principles  of 
the  English  constitution.      The  observation,  I  remember,  struck  him 
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I  shall  mention  in  the  second  place,  a  remarkable  fact  in 
regard  to  this  subject  (which  may  serve  to  show  that  poli- 
ticians are  not  always  consistent,  or  even  sagacious  in  their 
arguments)  ;  which  is,  that  the  same  persons  who  were  the 
most  strenuous  advocates  for  granting  to  the  American 
colonies  their  demands,  were  likewise  the  most  sanguine  in 
their  predictions  of  the  future  wealth  and  greatness  of 
America ;  and  at  the  same  time  also  used  to  make  fre- 
quent complaints  of  the  undue  influence  which  the  Crown 
derives  from  the  scanty  supplies  granted  to  it  by  the  king- 
dom of  Ireland.* 

Had  the  American  colonies  fully  obtained  their  demands, 
both  the  essence  of  the  present  English  government,  and 
the  condition  of  the  English  people,  would  certainly  have 
been  altered  thereby :  nor  would  such  a  change  have  been 
inconsiderable,  but  in  proportion  as  the  colonies  should  have 
remained  in  a  state  of  national  poverty. f 


very  much  :  it  led  him  afterwards  to  speak  to  me  of  the  examination  he 
had  undergone  in  the  House  of  Commons  ;  and  he  concluded  with 
lending  me  that  volume  of  the  Collection  of  Parliamentary  Debates  in 
which  an  account  of  it  is  contained.  Finding  the  constitutional  tendency 
of  the  claim  of  the  Americans  to  be  a  subject  not  very  generally  under- 
stood, I  added  a  few  paragraphs  concerning  it  in  the  English  edition  I 
some  time  after  gave  of  this  work  ;  and  on  publishing  a  third  edition  of 
the  same,  I  thought  it  might  not  be  amiss  to  write  something  more 
compact  on  the  subject,  and  accordingly  added  the  present  new  chapter, 
into  which  I  transferred  the  few  additional  paragraphs  I  mention, 
leaving  in  the  place  where  they  stood  only  the  general  observa- 
tions on  the  right  of  granting  subsidies,  which  were  formerly  in  the 
French  work.  Several  of  the  ideas,  and  even  expressions,  contained  in 
this  chapter,  made  their  appearance  in  the  "  Public  Advertiser,"  about 
the  time  I  was  preparing  the  first  edition  :  I  sent  them  myself  to  that 
newspaper,  under  the  signature  of  Advena. 

*  For  instance,  the  complaints  made  in  regard  to  the  pensions  on  the 
Irish  establishment. 

f  When  I  observe  that  no  man  who  wished  for  the  preservation  of 
the  form  and  spirit  of  the  English  constitution  ought  to  have  desired 
that  the  claim  of  the  Americau  colonies  might  be  granted  to  them,  I 
mean  not  to  say  that  the  American  colonies  should  have  given  up  their 
claim.  The  wisdom  of  ministers,  in  regard  to  American  a lfairs,  ought 
to  have  been  constantly  employed  in  making  the  colonies  useful  to  this 
country,  and  at  the  same  time  in  hiding  their  subjection  from  them  (a 
caution  which  is,  after  all,  more  or  less  used  in  every  government  upon 
earth)  ;  it  ought  to  have  been  exerted  in  preventing  the  opposite  kite- 
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CHAPTEE  XXI. 


CONCLUSION. — A  FEW  WOBDS    ON   THE    NATUBE  OF  THE  DIVISIONS  THAT 
TAKE  PLACE  IN  ENGLAND. 

I  shall  conclude  this  work  with  a  few  observations  on 
the  total  freedom  from  violence  with  which  the  political 
disputes  and  contentions  in    England  are  conducted   and 

rests  of  Britain  and  of  America  from  being  brought  to  an  issue — to  any 
such  clashing  dilemma  as  would  render  disobedience  on  the  one  hand, 
and  the  resort  to  force  on  the  other,  almost  unavoidable.  The  generality 
of  the  people  fancy  that  ministers  use  a  great  depth  of  thought  and 
much  forecast  in  their  operations ;  whereas  the  truth  is,  that  ministers 
in  all  countries  never  think  but  of  providing  for  present,  immediate 
contingencies ;  in  doing  which  they  constantly  follow  the  open  track 
before  them.  This  method  does  very  well  for  the  common  course  of 
human  affairs,  and  even  is  the  safest ;  but  whenever  cases  and  circum- 
stances of  a  new  and  unknown  nature  occur,  sad  blunders  and  uproar 
are  the  consequences.  The  celebrated  Count  Oxenstiern,  Chancellor  of 
Sweden,  one  day  when  his  son  was  expressing  to  him  his  diffidence  of 
his  own  abilities,  and  the  dread  with  which  he  thought  of  ever  engaging 
in  the  management  of  public  affairs,  made  the  following  Latin  answer 
to  him  : — "  Nescis,  mi  fili,  quam  parva  cum  sapientia  regitur  mundus." 
"  You  do  not  know,  my  son,  with  what  little  wisdom  tbe  world  is  go- 
verned." 

Matters  having  come  to  an  eruption,  it  was  no  longer  to  be  expected 
they  could  be  composed  by  the  palliative  offers  sent  at  different  times 
from  this  country  to  America.  When  the  Earl  of  Carlisle  solicited  to 
be  at  the  head  of  the  solemn  commission  that  sailed  for  the  purpose  we 
mention,  he  did  not  certainly  show  modesty  equal  to  that  ot  the  son  of 
Chancellor  Oxenstiern.  It  has  been  said,  in  that  stage  of  the  contest, 
the  Americans  could  not  think  that  the  proposals  thus  sent  to  them 
were  seriously  meant :  however,  this  cannot  have  been  the  principal 
cause  of  the  miscarriage  of  the  commission.  The  fact  is,  that  after  the 
Americans  had  been  induced  to  open  their  eyes  on  their  political  situa- 
tion, and  were  rendered  sensible  of  the  local  advantages  of  their  country, 
it  became  in  a  manner  impossible  to  strike  with  them  any  barguin  at 
which  either  nation  would  afterwards  have  cause  to  rejoice,  or  even  to 
make  any  bargain  at  all.  It  would  be  needless  to  say  any  thing  more, 
in  this  place,  on  the  subject  of  the  American  contest. 

The  motto  of  one  of  the  English  nobility  should  have  been  that  of 
ministers,  in  their  regulations  for  rendering  the  colonies  useful  to  the 
mother  country — Faire  sans  dire. 
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terminated,  in  order  both  to  give  a  farther  proof  of  the 
soundness  of  the  principles  on  which  the  English  government 
is  founded,  and  to  confute  in  general  the  opinion  of  foreign 
writers  or  politicians,  who,  misled  by  the  apparent  heat 
with  which  these  disputes  are  sometimes  carried  on,  and 
the  clamour  to  which  they  give  occasion,  look  upon  England 
as  a  perpetual  scene  of  civil  broils  and  dissensions. 

In  fact,  if  we  consider,  in  the  first  place,  the  constant 
tenor  of  the  conduct  of  the  parliament,  we  shall  see  that 
whatever  different  views  the  several  branches  that  compose 
it  may  at  times  pursue,  and  whatever  use  they  may  accord- 
ingly make  of  their  privileges,  they  never  go,  in  regard  to 
each  other,  beyond  the  terms  of  decency,  or  even  of  that 
general  good  understanding  which  ought  to  prevail  among 
them. 

Thus  the  king,  though  he  preserves  the  style  of  his 
dignity,  never  addresses  the  two  Houses  but  in  terms  of 
regard  and  affection :  and  if  at  any  time  he  chooses  to 
refuse  their  bills,  he  only  says  that  he  will  consider  of  them 
(le  roy  s'avisera)  ;  which  is  certainly  a  gentler  expression 
than  the  word  veto. 

The  two  Houses  on  their  part,  though  very  jealous,  each 
within  their  own  walls,  of  the  freedom  of  speech,  are,  on 
the  other  hand,  careful  that  this  liberty  shall  never  break 
out  into  unguarded  expressions  with  regard  to  the  person 
of  the  king.  It  is  even  a  constant  rule  amongst  them  never 
to  mention  him,  when  they  mean  to  blame  the  administra- 
tion ;  and  those  things  which  they  may  choose  to  censure, 
even  in  the  speeches  made  by  the  king  in  person,  and  which 
are  apparently  his  own  acts,  are  never  considered  but  as  the 
deeds  of  his  ministers,  or,  in  general,  of  those  who  have 
advised  him. 

The  two  Houses  are  also  equally  attentive  to  prevent  every 
step  that  might  be  inconsistent  with  that  respect  which  they 
owe  to  one  another.  The  examples  of  their  differences 
with  each  other  are  very  rare,  and  have  been,  for  the  most 
part,  mere  misunderstandings.  Nay,  in  order  to  prevent 
all  subject  of  altercation,  the  custom  is,  that,  when  one 
House  refuses  to  assent  to  a  bill  presented  by  the  other, 
no  formal  declaration  is  made  of  such  refusal ;  and  that 
House  whose    bill  is    rejected,  learns   its  fate   only  from 
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hearing  no  more  of  it,  or  by  what  the  members  may  be 
told  as  private  persons. 

In  each  House,  the  members  take  care,  even  in  the  heat 
of  debate,  never  to  go  beyond  certain  bounds  in  their  man- 
ner of  speaking  of  each  other  :  if  they  were  to  offend  in 
that  respect,  they  would  certainly  incur  the  censure  of  the 
House.  And  as  reason  has  taught  mankind  to  refrain,  in 
their  wars,  from  all  injuries  to  each  other  that  have  no 
tendency  to  promote  the  main  object  of  their  contentions, 
so  a  kind  of  law  of  nations  (if  I  may  so  express  myself)  has 
been  introduced  among  the  persons  who  form  the  parliament 
and  take  a  part  in  the  debates ;  they  have  discovered  that 
they  may  very  well  be  of  opposite  parties,  and  yet  not  hate 
and  persecute  one  another.  Coming  fresh  from  debates 
carried  on  even  with  considerable  warmth,  they  meet  with- 
out reluctance  in  the  ordinary  intercourse  of  life ;  and, 
suspending  all  hostilities,  they  hold  every  place  out  of 
parliament  to  be  neutral  gi*ound. 

In  regard  to  the  generality  of  the  people,  as  they  never 
are  caUed  upon  to  come  to  a  final  decision  with  respect  to 
any  public  measures,  or  expressly  to  concur  in  supporting 
them,  they  preserve  themselves  still  more  free  from  party 
spirit  than  their  representatives  themselves  sometimes  are. 
Considering,  as  we  have  observed,  the  affairs  of  government 
as  only  matter  of  speculation,  they  never  have  occasion  to 
engage  in  any  vehement  contests  among  themselves  on  that 
account :  much  less  do  they  think  of  taking  an  active  and 
violent  part  in  the  differences  of  particular  factions,  or  the 
quarrels  of  private  individuals.  And  those  family  feuds, 
those  party  animosities,  those  victories  and  consequent 
outrages  of  factions  alternately  successful ;  in  short,  all  those 
inconveniences  which  in  so  many  other  states  have  constantly 
been  the  attendants  of  liberty,  and  which  authors  tell  us  we 
must  submit  to,  as  the  price  of  it,  are  things  in  very  great 
measure  unknown  in  England. 

But  are  not  the  English  perpetually  making  complaints 
against  the  administration?  and  do  they  not  speak  and 
write  as  if  they  were  continually  exposed  to  grievances  of 
every  kind  ? 

Undoubtedly,  I  shall  answer,  in  a  society  of  beings  subject 
to  error,  dissatisfaction   will  necessarily  arise  from   some 
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quarter  or  other ;  and,  in  a  free  society,  they  will  be  openly 
manifested  by  complaints.  Besides,  as  every  man  in  Eng- 
land is  permitted  to  give  his  opinion  upon  all  snbjects,  and 
as,  to  watch  over  the  administration,  and  complain  of  griev- 
ances, is  the  proper  duty  of  the  representatives  of  the 
people,  complaints  must  necessarily  be  heard  in  such  a  go- 
vernment, and  even  more  frequently,  and  upon  more  sub- 
jects, than  in  any  other. 

But  those  complaints,  it  should  be  remembered,  are 
not  in  England  the  cries  of  oppression  forced  at  last  to 
break  its  silence.  They  do  not  suppose  hearts  deeply 
wounded.  Nay,  I  will  go  farther, — they  do  not  even  sup- 
pose very  determinate  sentiments ;  and  they  are  often 
nothing  more  than  the  first  vent  which  men  give  to  their 
new  and  yet  unsettled  conceptions. 

The  agitation  of  the  popular  mind,  therefore,  is  not  in 
England  what  it  would  be  in  other  states ;  it  is  not  the 
symptom  of  a  profound  and  general  discontent,  and  the 
forerunner  of  violent  commotions.  Foreseen,  regulated, 
even  hoped  for  by  the  constitution,  this  agitation  animates 
all  parts  of  the  state,  and  is  to  be  considered  only  as  the 
beneficial  vicissitude  of  the  seasons.  The  governing  power, 
being  dependent  on  the  nation,  is  often  thwarted  ;  but,  so 
long  as  it  continues  to  deserve  the  affection  of  the  people, 
it  can  never  be  endangered.  Like  a  vigorous  tree  which 
stretches  its  branches  far  and  wide,  the  slightest  breath 
can  put  it  in  motion ;  but  it  acquires  and  exerts  at  every 
moment  a  new  degree  of  force,  and  resists  the  winds,  by 
the  strength  and  elasticity  of  its  fibres,  and  the  depth  of 
its  roots. 

In  a  word,  whatever  revolutions  may  at  times  happen 
among  the  persons  who  conduct  the  public  affairs  in  England, 
they  never  occasion  the  shortest  interruption  of  the  power 
of  the  laws,  or  the  smallest  diminution  of  the  security  of 
individuals.*     A  man  who  should  have  incurred  the  enmity 

*  No  observation  can  be  more  just.  Within  the  last  two  years,  when 
for  several  days  after  the  first  resignation  of  Lord  John  Russell,  and 
when  it  was  said  "  there  was  no  government,"  a  distinguished  foreigner, 
in  conversation  with  the  Editor  in  the  portico  of  the  Athenaeum  Club, 
alluded  to  the  absence  of  excitement  in  such  an  event  to  the  tranquillity 
and  security  which  prevailed  in  the  town  and  country  ;    and  he  then 
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of  the  most  powerful  men  in  the  state — what  do  I  say  ? — 
though  he  had,  like  another  Vatinius  drawn  upon  himself 
the  united  detestation  of  all  parties, — might,  under  the 
protection  of  the  laws,  and  by  keeping  within  the  bounds 
required  by  them,  continue  to  set  both  his  enemies  and  the 
whole  nation  at  defiance. 

The  limits  prescribed  to  this  book  do  not  admit  of  enter- 
ing into  any  farther  particulars  on  the  subject  we  are  treat- 
ing here ;  but  if  we  were  to  pursue  this  inquiry,  and  inves- 
tigate the  influence  which  the  English  government  has  on 
the  manners  and  customs  of  the  people,  perhaps  we  should 
find  that,  instead  of  inspiring  them  with  any  disposition  to 
disorder  or  anarchy,  it  produces  in  them  a  quite  contrary 
effect.  As  they  see  the  highest  powers  in  the  state  con- 
stantly submit  to  the  laws,  and  they  receive,  themselves, 
such  a  certain  protection  from  those  laws  whenever  they 
appeal  to  them,  it  is  impossible  but  they  must  insensibly 
contract  a  deep-rooted  reverence  for  them,  which  can  at  no 
time  cease  to  have  some  influence  on  their  actions.  And,  in 
fact,  we  see  that  even  the  lower  classes  of  the  people,  in 
England,  notwithstanding  the  apparent  excesses  into  which 
they  are  sometimes  hurried,  possess  a  spirit  of  justice  and 
order  superior  to  what  is  to  be  observed  in  the  same  rank  of 
men  in  other  countries.  The  extraordinary  indulgence 
which  is  shown  to  accused  persons  of  every  degree,  is  not 

remarked,  M  that  nothing  could  be  more  instructive  to  legislators,  states- 
men, and  rulers,  than  the  condition  of  England  at  that  time.  In 
France,"  he  said,  "  the  idea  of  the  country  being  without  a  government 
for  a  day  would  create  consternation.  Here  industry  is  not  in  the  least 
impeded  ;  the  funds  and  public  securities  are  not  disturbed  ;  tranquil- 
lity prevails  everywhere  ;  every  body  is  attending  to  his  particular  pur- 
suit ;  ships  arrive  and  depart,  discharge  and  take  on  board  their  cargoes ; 
railway  traffic  is  as  brisk  as  ever ;  public  and  private  carriages  roll  on 
as  usual ;  prices  are  not  disturbed  ;  intercourse  by  your  steam-packets 
and  by  post  goes  on  as  usual ;  and  were  it  not  for  a  leading  article  in 
the  newspapers,  it  would  be  difficult  to  ascertain  that  the  ministry 
had  resigned,  or  whether  a  new  ministry  was  likely  to  be  formed." 
The  truth  is,  that  in  Great  Britain  we  govern  ourselves :  each  locality 
has  its  local  self-government,  and  every  British  house  is,  in  fact,  a  little 
government  within  itself.  Tin's  is  the  secret  of  the  tranquillity  and 
security  which  has  so  long  prevailed  in  our  streets  and  in  our  towns,  in 
our  fields  and  highways,  while  the  nations  of  continental  Europe  have 
been  plunged  in  the  calamities  of  revolution  and  bloodshed.—  Ed. 
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attended  with  any  of  those  pernicious  consequences  which 
we  might  at  first  be  apt  to  fear  from  it.  And  it  is,  perhaps, 
to  the  nature  of  the  English  constitution  itself  (however 
remote  the  cause  may  seem),  and  to  the  spirit  of  justice 
which  it  continually  and  insensibly  diffuses  through  all 
orders  of  the  people,  that  we  are  to  ascribe  the  singular 
advantage  possessed  by  the  English  nation,  of  employing  an 
incomparably  milder  mode  of  administering  justice  in  cri- 
minal matters  than  any  other  nation,  and  at  the  same 
time  of  affording,  perhaps,  fewer  instances  of  violence  or 
cruelty. 

Another  consequence  which  we  might  observe  here,  as 
flowing  also  from  the  principles  of  the  English  government,  is 
the  moderate  behaviour  of  those  who  are  invested  with  any 
branch  of  public  authority.  If  we  look  at  the  conduct  of 
public  officers,  from  the  minister  of  state,  or  the  judge, 
down  to  the  lowest  officer  of  justice,  we  find  a  spirit  of  for- 
bearance and  lenity  prevailing  in  England,  among  the  per- 
sons in  power,  which  cannot  but  create  surprise  in  those 
who  have  visited  other  countries. 

Two  circumstances  more  I  shall  mention  here,  as  peculiar 
to  England ;  namely,  the  constant  attention  of  the  legisla- 
ture in  providing  for  the  interests  and  welfare  of  the  people, 
and  the  indulgence  shown  by  them  to  their  very  prejudices : 
advantages  these,  which  are,  no  doubt,  the  consequence  of 
the  general  spirit  that  animates  the  whole  English  govern- 
ment, but  are  also  particularly  owing  to  the  circumstance 
peculiar  to  it,  of  having  lodged  the  active  part  of  legislation 
in  the  hands  of  the  representatives  of  the  nation,  and  com- 
mitted the  care  of  alleviating  the  grievances  of  the  people 
to  persons  who  either  feel  them,  or  see  them  nearly,  and 
whose  surest  path  to  advancement  and  fame  is  to  be  active 
in  finding  remedies  for  them. 

I  mean  not,  however,  to  affirm  that  the  English  govern- 
ment is  free  from  abuses,  or  that  all  possible  good  laws  are 
enacted,  but  that  there  is  a  constant  tendency  in  it  both  to 
correct  the  one  and  improve  the  other.  And  that  all  the 
laws  which  are  in  being  are  strictly  executed,  whenever  ap- 
pealed to,  is  what  I  look  upon  as  the  characteristic  and 
undisputed  advantage  of  the  English  constitution, — a  con- 
stitution the  more  likely  to  produce  all  the  effects  we  have 
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mentioned,  and  to  procure  in  general  the  happiness  of  the 
people,  since  it  has  taken  mankind  as  they  are,  and  has  not 
endeavoured  to  prevent  every  thing,  but  to  regulate  every 
thing  ;  I  shall  add,  the  more  difficult  to  discover,  because  its 
form  is  complicated,  while  its  principles  are  natural  and 
simple.  Hence  it  is  that  the  politicians  of  antiquity,  sen- 
sible of  the  inconveniences  of  the  governments  they  had 
opportunities  of  knowing,  wished  for  the  establishment  of 
such  a  government,  without  much  hope  of  ever  seeing  it 
realised:*  even  Tacitus,  an  excellent  judge  of  political  sub- 
jects, considered  it  as  a  project  entirely  chimerical.t  Nor 
was  it  because  he  had  not  thought  of  it,  had  not  reflected 
on  it,  that  he  was  of  this  opinion :  he  had  sought  for  such  a 
government,  had  had  a  glimpse  of  it,  and  yet  continued  to 
pronounce  it  impracticable. 

Let  us  not,  therefore,  ascribe  to  the  confined  views  of 
man,  to  his  imperfect  sagacity,  the  discovery  of  this  import- 
ant secret.  The  world  might  have  grown  old,  generations 
might  have  succeeded  generations,  still  seeking  it  in  vain. 
It  has  been  by  a  fortunate  conjunction  of  circumstances, — 
I  shall  add,  by  the  assistance  of  a  favourable  situation, — that 
Liberty  has  at  last  been  able  to  erect  herself  a  temple. 

Invoked  by  every  nation,  but  of  too  delicate  a  nature,  as 
it  should  seem,  to  subsist  in  societies  formed  of  such  imper- 
fect beings  as  mankind,  she  showed,  and  merely  showed 
herself,  to  the  ingenious  nations  of  antiquity  who  inhabited 
the  south  of  Europe.  They  were  constantly  mistaken  in 
the  form  of  the  worship  they  paid  to  her.  As  they  conti- 
nually aimed  at  extending  dominion  and  conquest  over  other 
nations,  they  were  no  less  mistaken  in  the  spirit  of  that 
worship ;  and  though  they  continued  for  ages  to  pay  their 
devotions  to  this  divinity,  she  still  continued,  with  regard  to 
them,  to  be  the  unknown  goddess. 

Excluded  since  that  time  from  those  places  to  which  she 
had  seemed  to  give  a  preference,  driven  to  the  extremity  of 

*  "  Statuo  esse  optime  constitutam  rcmpublicam  quae  ex  tribus  generi- 
bus  illis,  regali,  optimo,  et  populari,  modice  confusa." — Cic.  Frag. 

t  "  Cunctas  nationes  et  urbes,  populus,  aut  priores,  aut  singuli,  regunt; 
Delecta  ex  his  et  constituta  reipublicte  forma,  laudari  facilius  quam 
evenire  :  vel  si  evenit,  baud  diuturna  esse  potest." — Tac.  Ann.  lib.  iv. 
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the  "Western  world,  banished  even  out  of  the  Continent,  she 
has  taken  refuge  in  the  Atlantic  ocean.  There  it  is,  that, 
freed  from  the  dangers  of  external  disturbance,  and  assisted 
by  a  happy  pre-arrangement  of  things,  she  has  been  able  to 
display  the  form  that  suited  her ;  and  she  has  found  six 
centuries  to  have  been  necessary  for  the  completion  of  her 
work. 

Being  sheltered,  as  it  were,  within  a  citadel,  she  there 
reigns  over  a  nation  which  is  the  better  entitled  to  her 
favours,  as  it  endeavours  to  extend  her  empire,  and  carries 
with  it,  to  every  part  of  its  dominions,  the  blessings  of  in- 
dustry and  equality.  Fenced  in  on  every  side  (to  use  the 
expression  of  Chamberlayne)  with  a  wide  and  deep  ditch, 
the  sea, — guarded  with  strong  outworks,  its  ships  of  war, — 
and  defended  by  the  courage  of  her  seamen, — she  preserves 
that  mysterious  essence,  that  sacred  fire  so  difficult  to  be 
kindled,  and  which,  if  it  were  once  extinguished,  would  per- 
haps never  be  lighted  again.  When  the  world  shall  have 
been  again  laid  waste  by  conquerors,  she  will  continue  to 
show  mankind,  not  only  the  principle  that  ought  to  unite 
them,  but,  what  is  of  no  less  importance,  the  form  under 
which  they  ought  to  be  united.  And  the  philosopher,  when 
he  considers  the  constant  fate  of  civil  societies  amongst  men, 
and  observes  the  numerous  and  powerful  causes  which  seem, 
as  it  were,  unavoidably  to  conduct  them  all  to  a  state  of  po- 
litical slavery,  will  take  comfort  in  seeing  that  Liberty  has 
at  length  disclosed  her  nature  and  genuine  principles,  and 
secured  to  herself  an  asylum  against  despotism  on  one  hand, 
and  popular  licentiousness  on  the  other. 
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No.  1.  BILLS  IN  PARLIAMENT.— (Page  61.) 

A  Bill  in  Parliament  constitutes  the  foundation  or  the 
whole  of  the  law  or  statute  to  be  passed  by  the  Houses  of 
Commons  and  Peers,  and  assented  to  by  the  Sovereign.  Bills 
are  either  private  or  public.  Originally,  Bills  were  introduced 
in  the  form  of  Petitions,  and  on  receiving  the  royal  assent 
they  were  at  the  close  of  the  session  submitted  to  the 
Judges,  who  reduced  them  to  the  form  of  an  Act  of  Parlia- 
ment, and  then  entered  them  upon  the  statute  rolls.  The 
Judges  were  by  no  means  careful  in  drawing  up  the  acts 
in  conformity  with  the  petitions,  and  since  the  2  Henry  V. 
and  the  reign  of  Henry  VI.  it  was  decided  that  all  Bills 
should  be  prepared  in  the  form  of  an  act,  which  on  passing 
both  Houses  was  to  be  assented  to  or  negatived  by  the 
King.  There  is  little  doubt,  however,  that  both  Henry  VI. 
and  Edward  IV.  altered  statutes  without  the  consent  of 
Parliament. 

On  introducing  a  Bill  in  the  House  of  Peers,  it  is  moved 
by  any  member  without  notice  that  the  Bill  shall  be  at  once 
brought  in.  But  in  the  House  of  Commons  a  member  can- 
not introduce  a  Bill  without  first  moving  for  leave  to  bring 
it  in.  This  is  usually  agreed  to,  and  the  Bill  is  ordered  to 
be  prepared  by  one,  two,  or  three  members ;  or  a  select 
committee  may  be  appointed  in  order  to  prepare  the  same. 
When  drawn  up  it  is  presented  at  the  bar  by  one  of  the 
members  who  has  prepared  the  Bill,  and  on  his  name  being 
called  by  the  Speaker,  he  replies  "  A  Bill ;"  on  which  the 
Speaker  requests  him  to  bring  it  up,  and  it  is  then  laid  upon 


342  SUPPLEMENTARY  ILLUSTRATIONS. 

the  table.  The  next  proceeding  is  to  move  that  it  be  read  a 
first  time,  which  is  seldom  negatived  ;  the  arguments  for  and 
against  its  clauses  being  usually  reserved  for  the  second 
reading.  A  day  is  then  appointed  for  its  being  read  a  second 
time,  and  when  read  a  second  time  it  is  moved  that  the  bill 
be  committed,  to  be  considered  clause  by  clause,  either  in  a 
committee  of  the  whole  House,  or  if  the  bill  be  of  minor 
importance  in  a  select  committee.  When  the  committee  has 
agreed  to  the  Bill,  either  as  originally  prepared,  or  with 
amendments,  they  report  the  same  through  their  chairman 
to  the  House ;  upon  which  it  is  moved  that  the  report  be 
received.  It  may  even  then  by  motion  be  recommitted,  in 
order  to  undergo  further  consideration  or  alterations.  But 
if  the  report  of  the  committee  be  received  by  the  House, 
either  as  first  brought  up,  or  after  being  recommitted  and 
considered,  then  it  is  moved  that  the  Bill  be  read  a  third 
time,  and,  if  carried,  it  is  further  moved  that  the  Bill  do 
pass.  When  passed  in  the  Commons  it  is  sent  up  to  the 
Lords  in  charge  of  several  members,  frequently  including 
the  Speaker.  The  Speaker  or  chairman  knocks  at  the  door 
of  the  House  of  Peers,  and  the  members  are  introduced  by 
the  Usher  of  the  Black  Bod ;  the  Speaker  or  chairman  ad- 
vancing to  the  bar  makes  three  obeisances,  on  which  the 
Lord  Chancellor  leaves  the  woolsack  to  receive  the  Bill  from 
his  hands,  the  chairman  informing  him  that  it  is  a  Bill  which 
the  Commons  have  passed,  and  to  which  they  desire  the 
concurrence  of  their  Lordships.  The  Bill  is  then  subjected 
to  the  same  process  in  the  Peers  as  in  the  Commons,  with 
the  exception  that  it  may  be  read  a  first  time  without  pre- 
vious notice. 

When  a  Bill  originates  in  the  Lords  it  is  engrossed  in  a 
distinct  round  hand  on  parchment,  and  in  that  form  sent  to 
the  Commons.  It  is  ordered  to  be  engrossed  by  the 
Speaker  of  the  House  of  Commons  after  the  report  is 
received ;  and  if  amendments  or  additional  clauses  are  added 
they  are  called  riders,  and  are  engrossed  on  separate  sheets 
or  parchments,  but  attached  to  the  Bill. 

On  a  Bill  passed  by  the  Commons  being  sent  up  to  the 
Lords,  the  Clerk  of  the  Commons  endorses  on  it  "  Soi  bailie 
aux  Seigneurs  „•"  and  the  same  form  is  observed  by  the  Clerk 
of  the  Lords  on  a  Bill  being  sent  to  the  Commons,  the 
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indorsation  being  "  Soi  bailie  aux  Communes ;"  and  when 
passed  by  the  Commons  the  Clerk  indorses  "  Les  Communes 
ont  assentez."  It  may  be  remarked,  that  before  a  Bill  is 
referred  to  a  committee,  spaces  are  left  blank  for  dates, 
amount  of  penalties,  &c.  Sometimes  Bills  are  recommitted 
twice  or  thrice  before  passing  finally  through  committee,  and 
are  on  each  occasion  printed  as  amended.  A  Bill  in  any  of 
its  stages  may  be  argued  or  opposed.  All  Money  Bills  must 
constitutionally  originate  in  the  Commons;  and  although 
the  Peers  may  reject  they  cannot  alter  Money  Bills  sent  up 
from  the  Commons.  But,  after  a  conference  with  a  com- 
mittee or  deputation  of  the  Commons,  the  suggestions  of 
the  Peers  may  be  adopted  and  passed  as  a  new  Bill,  with  such 
amendments  by  the  Commons,  and  then  sent  up  for  the 
approval  of  the  Lords.  If  a  Bill  be  lost  in  either  House,  it 
cannot,  according  to  the  standing  orders,  be  brought  forward 
during  the  same  session.  Bills,  not  Money  Bills,  may  be 
amended  in  either  House,  but  they  must  be  returned  by  the 
House  making  the  amendments  to  the  other  House  for  the 
purpose  of  agreeing  to  or  rejecting  those  amendments.  In 
the  Commons,  according  to  the  standing  orders,  no  Bills 
affecting  religion  or  trade  can  be  introduced  until  its  propo- 
sitions shall  have  been  first  considered  and  agreed  to  in  a 
committee  of  the  whole  House.  It  is  necessary  also  for  a 
committee  of  the  whole  House  to  discuss  the  introduction  of 
any  Bill  granting  money,  or  for  compounding  or  realising 
money  owing  to  the  Crown.  By  a  standing  order  of  the 
House  of  Peers,  of  the  7th  July,  1819,  no  Bill  intended  to 
regulate  manufactures,  navigation,  or  trade,  &c.  shall  be  read 
a  second  time  until  a  select  committee  shall  have  inquired 
into  and  reported  on  the  same. 

Private  Bills  are  not  personal  Bills,  strictly  speaking, 
but  are  such  as  affect  municipal  corporations  and  public 
undertakings, — such  as  Railway  Bills,  Bills  for  Water-works, 
Canals,  and  other  local  undertakings  of  various  kind.  They  are 
called  Private  Bills,  inasmuch  as  they  do  not  embrace  matters 
of  public  revenue,  or  do  not  affect  the  whole  community. 
Parliament  may  be  considered  as  acting  in  a  judicial  as  well 
as  legislative  capacity  in  determining  on  Private  Bills,  which 
go  through  much  the  same  stages  in  both  Houses  of  Parlia- 
ment as  Bills  which  are  described  as  Public  Bills.     But  no 
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Private  Bill  caunot  be  introduced  into  either  House  of  Parlia- 
ment except  upon  a  Petition,  stating  its  provisions,  objects 
and  merits.  Nor  can  such  Petition  be  presented  in  confor- 
mity with  the  sessional  orders,  after  a  certain  day,  usually  a 
fortnight  or  three  weeks  after  the  meeting  of  Parliament ; 
and  all  necessary  documents  and  plans  must  be  presented  to 
the  House  before  any  proceedings  can  be  taken  ;  while  proof 
must  also  be  adduced  that  sufficient  notice  has  been  given 
to  all  parties  whose  interest  may  be  interfered  with  by  such 
a  Bill.  Usually  their  consent  is  obtained  before  the  Bill  is 
passed.  The  fees  on  Private  Bills  to  the  Clerks  and  other 
officers  of  the  House,  and  also  to  the  Barristers  engaged  by 
the  promoters  and  opposers,  while  the  Bill  is  under  the  con- 
sideration of  a  Committee,  are  enormously  great,  and  consti- 
tute a  heavy  tax  upon  all  public  undertakings  in  the  United 
Kingdom,  and  not  in  other  countries. 

With  regard  to  all  Private  Bills  they  are  submitted  to  a 
Committee  of  Selection,  appointed  at  the  beginning  of  each 
session,  who  simply  report  to  the  House  whether  the  standing 
orders  have  or  have  not  been  complied  with.  After  a  Private 
Bill  is  read  a  first  time  three  clear  days  must  elapse  before  the 
second  reading,  during  which  time  the  Bill  must  be  printed 
and  delivered  to  members.  On  being  read  a  second  time  by 
the  House,  a  Private  Bill  is  referred  to  a  select  Committee. 
Petitions  for  or  against  such  a  Bill  are  referred  by  the 
House  to  the  Committee,  who  examine  witnesses  and 
hear  counsel  on  both  sides.  The  preamble  is  first  discussed, 
and  if  not  approved  of  the  Bill  is  thrown  out :  the  report  of 
the  Committee  is  ordered  to  lie  on  the  table,  and  no  further 
notice  is  taken  of  the  measure. 

Bills  become  law  on  receiving  the  Royal  Assent,  which  is 
always  given  in  the  House  of  Lords,  either  in  Person  by 
the  Sovereign,  or  by  Letters  Patent  under  the  Great  Seal, 
and  communicated  to  the  two  Houses  by  Commissioners. 
Money  Bills  which  pass  all  their  stages  are  sent  back  by  the 
Peers,  and  given  in  charge  to  the  Officers  of  the  House  of 
Commons.  If  not  a  Bill  of  Supply  it  remains  with  the 
Clerk  of  Enrolments  in  the  House  of  Peers.  In  order  to 
preventdelay  in  passing  Bills  theBoyal  Assent  is  usually  given 
by  Commission  to  Bills  during  the  session.  Bills  of  supply 
are  brought  up  from  the  Commons  by  the  Speaker,  who,  in 
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presenting  them,  makes  a  brief  speech,  especially  at  the  end 
of  the  session,  recommending  that  the  money  which  has  been 
liberally  supplied  by  Her  Majesty's  Faithful  Commons  shall 
be  judicially  and  economically  applied  in  meeting  the  public 
expenditure. 

When  Her  Majesty  gives  her  assent  to  Bills  in  person, 
her  concurrence  is  previously  communicated  to  the  Clerk 
Assistant,  who  reads  the  titles,  on  which  Her  Majesty's 
assent  is  signified  by  a  gentle  inclination.  If  it  be  a  Bill  of 
Supply,  the  Clerk  pronounces  loudly  "  le  roi,  or  "  la  reyne 
remercie  ses  bons  sujets,  accepte  leur  benevolence,  et  ainsi  le 
veult."  To  all  other  Private  Bills  "  le  roi"  or  "  la  reyne  le 
veult,"  and  on  assenting  to  Private  Bills,  "  soi  fait  comme  il 
est  desiree."  Acts  of  Grace  and  Pardon  receive  the  Boyal 
Assent  before  being  submitted  to  Parliament.  They  are 
then  read  once  in  each  House,  and  may  be  rejected  but  not 
amended. 

When  the  royal  assent  is  refused  to  a  Bill,  it  is  commu- 
nicated by  the  clerk  in  the  following  mild  words,  "  le  rot" 
or  "la  reyne  s'avisera ;"  but  there  are  few  instances  on 
record  of  the  assent  being  refused  to  Bills.  The  last  is  the 
refusal  of  Queen  Ann  to  sanction  the  Scotch  Militia  Bill,  in 
1707. 

It  is  remarkable  that  we  should  so  long  retain  Norman- 
French  terms  in  the  form  of  the  royal  assent.  The  very 
word  "  benevolence"  reminds  us  of  the  extortions  of  the 
Stuarts,  the  Tudors,  and  their  predecessors.  During  the 
Protectorate  the  Commons  resolved,  in  1656,  "  that  when  the 
Lord  Protector  shall  pass  a  Bill,  the  form  of  the  words  shall 
be,  'The  Lord  Protector  doth  consent.'  "  In  1706,  it  was 
attempted  by  the  Commons  to  abolish  the  use  of  Norman- 
French  both  in  Parliament  and  in  the  Courts  of  Law  ;  and 
that,  in  Money  Bills,  the  assent  of  the  King  should  be  sig- 
nified by  the  words,  "  The  King  thanks  his  good  subjects, 
accepts  their  benevolence,  and  answers  '  Be  it  so ;'  "  and  in 
respect  to  other  public  Bills,  "  Be  it  as  it  is  prayed;"  and 
in  regard  to  a  refusal,  "  The  King  will  consider  of  it."  This 
Bill,  however,  did  not  pass ;  but  in  1731  an  Act  was  passed, 
that  all  proceedings  in  Courts  of  Justice  should  be  con- 
ducted in  English.  See  HatselVs  Precedents,  edition  of 
1818  ;  Blackstone's  Commentaries,  Book  i. ;  Journals  of  the 
Commons,  &c. — Editor. 
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No.  2.  THE  CIVIL  LIST.— (Page  69.) 

The  Civil  List  terminates  with  the  life  of  the  Sovereign. 
Formerly  the  revenue  of  the  King  consisted  of  the  rents  of 
the  Crown  lands,  and  from  several  feudal  exactions  of  an 
oppressive  and  arbitrary  character.  From  the  death  of 
William  Rufus  until  the  reign  of  William  III.,  we  find  that 
all  the  Sovereigns  of  England,  with  the  exception  of  Henry 
VII.  and  Queen  Elizabeth,  were  constantly  embarrassed  by 
financial  poverty.  The  first  of  the  Tudors  levied  money  by 
the  most  arbitrary  expedients :  this  avaricious  monarch 
hoarded  his  treasure,  and  was  remarkable  for  the  meanness 
of  his  establishment  and  expenditure.  Queen  Elizabeth  was 
parsimonious,  in  order  that  she  might  be  independent  of  her 
Parliament.  She  made,  it  is  true,  profuse  gifts  to  some  of 
her  favourites  ;  but  otherwise,  there  was  not  an  item  of  ex- 
penditure, either  of  a  public  nature  or  in  the  maintenance 
of  her  Court,  which  escaped  her  personal  scrutiny.  Tet  her 
economy  did  not  proceed  from  any  tender  concern  for  the 
pockets  of  her  subjects  ;  for  nothing  could  be  more  unjust 
and  arbitrary  than  the  patents  and  monopolies  sold  by  her 
for  money,  which,  from  notions  of  independence,  she  pre- 
ferred to  asking  supplies  from  her  ParUament.  The  sup- 
plies she  received  during  a  long  reign  of  forty-five  years  did 
not  exceed  £2,800,000.  Such  is  the  statement  of  Cecil,  Lord 
Salisbury.  Of  £450,000  lent  by  her  in  his  adversity  to  the 
King  of  France,  no  more  than  £70,000  was  ever  repaid. 
Her  last  war  with  Spain  cost  £1,580,000 ;  and  in  six  months 
a  rebellion  in  Ireland  drained  £600,000  from  her  Treasury. 
In  ten  years  Ireland  cost  £3,400,000  above  the  revenue 
collected  in  that  kingdom.  Her  ordinary  revenue  from 
Crown  lands  and  other  sources  yielded  less  than  £500,000. 
Until  within  the  last  thirteen  years  of  her  reign,  the  Cus- 
toms were  farmed  at  £14,000  per  annum  ;  but  in  1590  she 
raised  the  farm  to  £50,000,  and  compelled  Sir  Thomas  Smith 
to  refund  her  a  portion  of  his  great  profits.  When  we  con- 
sider her  great  undertakings,  and  her  successful  triumphs 
with  such  limited  revenues,  we  cannot  but  applaud  her 
economy  and  wisdom.  Despotic  she  was,  and  her  vices 
were  not  few :  yet,  as  a  monarch,  she  will  ever  continue  to 
be  admired  and  honoured  by  the  English  nation. 
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James  I.  was  a  mean  prince,  but  profuse  in  gifts  to  his 
favourites.  During  his  whole  reign  he  could  never  extricate 
himself  from  financial  difficulties.  The  unconstitutional 
exactions  of  Charles  I.  originated  the  resistance  which  was 
finally  fatal  to  his  authority  and  to  his  life.  During  the 
Commonwealth  and  Protectorate,  monies  were  raised  by 
severe  exactions  and  merciless  confiscations  ;  but  the  Long 
Parliament  and  Oliver  Cromwell  maintained  both  the  credit 
and  dignity  of  Great  Britain  amidst  the  nations  of  the 
world.  Charles  II.  never  attended  to  financial  economy : 
he  robbed  merchants  and  others  by  shutting  up  the  Exche- 
quer ;  and  although  his  successor,  James  II.,  was  economical, 
his  reign  was  too  brief  to  restore  public  credit. 

After  the  accession  of  William  III.,  a  Civil  List  of 
£680,000  per  annum  Avas  provided,  payable  out  of  certain 
taxes.  £800,000  was  in  like  manner  granted  to  George  II. ; 
and  the  same  amount  was,  on  his  accession,  voted  to  George 
III.  out  of  the  general  revenue.  But  nine  years  afterwards 
£1,000,000  was  granted  to  pay  off  a  debt  which  had  accu- 
mulated on  the  Civil  List ;  and  the  permanent  grant  was 
increased  to  £900,000  per  annum  :  notwithstanding  which 
a  deficiency  again  occurred  in  1784-86,  although  Mr.  Burke's 
Bill  had  abolished  many  useless  offices,  and  greatly  reduced 
the  expenditure. 

In  1802,  the  Commons  reported  that  the  Civil  List  ex- 
penditure consisted  of  £209,988  for  the  Eoyal  Familv  : 
£33,279  salaries  of  the  great  Officers  of  State ;  £80,526 
Foreign  Ministers ;  £174,697  tradesmen's  bills  ;  £92,424 
for  the  menial  servants  of  the  Court ;  £203,364  miscella- 
neous payments,  &c.  Parliament  at  the  same  time  voted 
£990,000  for  debts  due  on  the  Civil  List ;  and  in  1804  the 
Civil  List  revenue  was  increased  to  £960,000.  In  1812, 
the  Civil  List  had  increased  to  £1,080,000,  exclusive  of  a 
large  sum  paid  for  several  members  of  the  Royal  Family  out 
of  the  Consolidated  Fund. 

On  the  accession  of  George  IV.  £255,000  paid  out  of  the 
Civil  List  was  transferred  to  the  Treasury  Department,  and 
£850,000  was  fixed  as  the  revenue  of  the  King,  estimated 
as  follows: — His  Majesty's  Privy  Purse,  £60,000;  Lord 
Chancellor,  Judges,  Speaker  of  the  House  of  Commons, 
£32,956 ;  Ambassadors,  Ministers,  Consuls,  &c.  £226,950  ; 
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Eoyal  Household,  £209,000;  Salaries  in  Public  Depart- 
ments, £140,700  ;  Pensions,  £95,000  ;  Salaries  to  Officers 
of  State,  £41,306 ;  of  the  Chancellor  of  the  Exchequer  and 
Commissioners  of  the  Treasury,  £13,822 :  Miscellaneous 
Payments,  £26,000.  Exclusive  of  the  foregoing  Civil  List, 
a  grant  of  the  hereditary  revenues  of  Scotland,  amounting 
to  about  £110,000,  and'£207,000  for  the  Civil  List  of  Ire- 
land,  were  granted  to  the  Crown. 

On  the  accession  of  William  IV.,  in  1830,  a  select  com- 
mittee of  the  House  of  Commons  was  moved  for  and  carried, 
by  Sir  H.  Parnell,  who  reported  that  the  proper  expenses 
of  the  Crown  should  be  separated  from  all  other  charges. 
The  success  of  this  motion  overthrew  the  administration  of 
the  Duke  of  Wellington ;  and  another  report,  founded  on 
the  Act  1  William  IV.,  c.  25,  was  made  to  the  House,  re- 
commending that  the  Civil  List  should  be  confined  to  the 
expenses  of  his  Majesty's  Household,  for  which  £510,000 
was  granted,  appropriated  as  follows : — His  Majesty's  Privy 
Purse,  £110,000;  Salaries  of  his  Majesty's  Household, 
£130,000;  Expenses  of  the  Eoyal  Household,  £171,500; 
Secret  and  Special  Services,  £23,200 ;  Pensions,  £75,000. 
The  foregoing  included  the  Civil  List  for  Ireland  and  the 
hereditary  revenues  for  Scotland :  the  Droits  of  the  Admi- 
ralty were  ordered  to  be  paid  into  the  Exchequer.  By  this 
arrangement  £160,000  per  annum  was  transferred  from  the 
Civil  List  to  the  Consolidated  Fund.  The  revenues  of  the 
Duchies  of  Cornwall  and  Lancaster,  although  de  facto  reve- 
nues of  the  Sovereign,  were  declared  to  be  hereditary  reve- 
nues, the  last  being  annexed  to  the  Crown,  and  the  former 
only  in  the  absence  of  a  Prince  of  Wales. 

The  Civil  List  of  Queen  Victoria  was  fixed  by  the  1  Vict. 
c.  11,  sect.  Ill,  at  £385,000,  to  be  paid  yearly  out  of  the 
Consolidated  Fund,  and  appropriated  as  follows  : — Her  Ma- 
jesty's Privy  Purse,  £  160,000 ;  Salaries  of  her  Majesty 's  House- 
hold, and  Eotired  Allowances,  £131,260;  Expenses  of  her 
Majesty's  Household,  £172,500  ;  Eoyal  Bounty  and  Special 
Services,  £13,200;  Pensions,  £1,200; "Miscellaneous,  £8,040. 
By  Schedule  V.  of  that  Act,  pensions  to  .be  granted  in  one 
year  are  limited  to  £  1 ,200  ;  and  a  list  of  all  such  pensions 
must  be  laid  annually  before  Parliament.  Although  no  part 
of  the  revenues  of  the  Woods  and  Forests  is  now  appro- 
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priated  to  the  Civil  List,  a  large  revenue  might  be  derived 
from  those  lands,  were  it  not  for  the  pernicious  system  of 
that  department  of  the  administration. — Editor. 

No.  3.— See  No.  1. 

No.  4.  CIVIL  AND  COMMON  LAW.— (Page  82.) 

There  is  no  doubt  but  that  much  of  what  was  the  Common 
Law  during  the  Saxon  period  has  been  introduced  into  the 
written  or  Statute  Law :  first,  in  the  Magna  Charta,  and 
afterwards  in  various  Acts  of  Parliament  since  the  reigns  of 
Edward  I.  and  of  Richard  II.  Blackstone,  as  well  as  Sir 
Matthew  Hale,  divided  all  the  laws  of  England  into  Lex 
Scripta,  the  written  law,  and  Lex  non  Scripta,  or  the  un- 
written law ;  and  the  former  says,  that  "  although  all  laws 
have  some  monuments  or  memorials  in  writing,  yet  all  of 
them  have  not  their  originals  in  writing."  In  England,  and 
Ireland  (where  the  English  laws  were  first  introduced  by 
Sir  Edward  Poynings),  when  the  Statute  laws  are  silent, 
recourse  is  had  to  the  more  ancient  or  Common  law,  the 
authorities  for  which  are  chiefly  Bracton,  Glanville,  the 
author  of  "  Eleta,"  Sir  John  Fortescue,  Lyttleton,  and  Coke 
upon  Lyttleton.  Besides  which,  the  Judges  of  the  Superior 
Courts  are  considered  the  repositories  of  the  Common  law  ; 
and  their  decisions,  which  are  called  by  Bentham  "  Judge- 
made-law,"  partake  also  of  equity  law,  or  the  law  which  may 
be  considered  as  ruling  the  practice  of  the  Chancery  Courts. 

Although  the  origin  of  the  Common  law  of  England  is 
declared  by  Sir  Matthew  Hale  to  be  as  "  undiscoverable  as 
the  head  of  the  Nile,"  it  was  no  doubt  brought  to  this 
country  originally  by  the  Saxons  and  Scandinavians,  although 
afterwards  augmented  and  reduced  to  order  by  Ina,  Alfred 
the  Great,  and  Edward  the  Confessor.  "We  have  historical 
evidence,  although  the  Statutes  are  lost,  that  some  of  our 
Common  laws  were  passed  as  legislative  enactments  at  an 
early  period,  especially  during  the  reign  of  Richard  I. 

In  Scotland  there  is,  strictly  speaking,  no  Common  law  ; 
for  where  the  Scottish  Statutes  are  silent,  the  Civil  law  is 
introduced.     In  Scotland,  again,  the  Statutes  were  never 
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framed  by  the  Parliament,  but,  like  the  French.  Ordonnances, 
were  introduced  into  the  Legislature  by  the  so-called  "  Lords 
of  the  Articles,"  who  prepared  all  Bills  or  Acts  for  the 
Scottish  Parliament.  At  the  Union,  in  1707,  those  Statutes 
which  we  admit  to  have  been  ably  drawn  up,  were  unfortu- 
nately retained  in  the  judicial  system  of  that  part  of  Great 
Britain.  Heritable  jurisdictions  also  continued  to  exist 
until  their  repeal,  by  being  compounded  for,  in  1747.  One 
of  the  worst  remnants  of  the  judicial  system  is  that  which 
regulates  the  local  courts,  and  leaves  decisions  to  local 
judges,  whatever  the  amount  at  issue,  with  appeal  in  all 
suits  above  £8.  6s.  8d.  to  the  Sheriff-Depute  or  Principal, 
who  is  usually  practising  as  an  advocate  in  the  Parliament- 
House  of  Edinburgh.  Under  the  Scottish  judicial  and  repre- 
sentative system,  the  people  had  really  no  civil  or  political 
liberty  until  after  the  passing  of  the  Preform  Bill. 

The  advantages  which  England  has  derived  from  the  in- 
stitution of  County  Courts,  giving  summary  jurisdiction  to 
the  extent  of  £50,  have  caused  an  universal  desire  in  all 
Scotland,  excepting  Edinburgh,  to  have  the  local  courts  of 
that  country  modelled  on  a  similar  basis. 

With  the  exception  of  England  and  Spain,  the  Boman 
and  Civil  law  were  introduced  into  the  judicial  system  of 
almost  every  country  in  Europe ;  and  it  is  a  remarkable  fact, 
that  the  inhabitants  of  those  countries  have  proved  incapa- 
ble of  the  exercise  of  true  civil,  political,  and  religious 
liberty.  In  Rome,  the  Jus  Pontijicum,  or  rebgious  law,  was 
united  to  the  civil,  or  Jus  Civile ;  and  at  that  period  the 
patricians  alone  were  considered  capable  of  administering 
the  laws.  Afterwards,  during  the  empire,  the  Roman  laws 
were  compiled  as  imperial  constitutions ;  and  it  is  rather 
remarkable  that  the  Roman  Codes  were  framed  during  a 
period  described  as  the  "Decline"  of  the  ancient  jurispru- 
dence. There  Were  many  of  those  Codes,  the  first  as  early 
as  the  time  of  Septimus  Severus.  The  Codes  now  usually 
referred  to  are  those  of  Theodosius  and  Justinian,  especially 
the  latter,  which  have  nearly  altogether  supplanted  the  use 
of  the  former.  The  Justinian  legislation,  which  included 
much  of  the  Theodosian  Code,  was  published  a.d.  534,  as 
"  Codex  Justinianus  Repetitae  Praelectionus,"  and  declared 
to  have  ever  after  the  force  of  imperial  laws.     It  is  divided 
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into  Twelve  Books,  the  first  of  which  treats  of  the  Catholic 
Faith,  defining  its  creed,  forbidding  public  disputations  on 
dogmas  treating  of  the  rights,  discipline,  &c.  of  the  Church, 
and  enacting  many  cruel  penalties  and  punishments.  The 
second  book  treats  of  compromises,  restitution  of  property, 
personal  calumny,  &c.  The  third  book  refers  to  the  judicial 
proceedings  relating  to  holidays,  testaments,  donations,  in- 
heritances, mixed  actions,  criminal  proceedings,  gaming,  &c. 
Book  fourth  treats  of  personal  actions  on  loans  or  other 
obligations,  in  relation  to  heirs  and  partnership  undertak- 
ings, &c.  The  fifth  book  states  the  law  in  regard  to  mar- 
riage, women's  portions,  &c.  The  sixth  book  relates  to 
slaves,  freemen,  patrons,  disinheriting  of  heirs,  opening  of 
wills,  &c.  The  seventh  lays  down  the  law  of  manumission 
of  slaves,  seizure  of  goods,  and  the  mode  of  obtaining  redress 
for  defrauded  creditors,  &c.  The  eighth  treats  of  pledges, 
pawns,  paternal  power,  emancipation  of  children,  &c.  The 
ninth  book  is  nearly  altogether  devoted  to  setting  forth 
crimes,  judgments,  and  punishments.  The  tenth  refers  to 
the  revenue,  public  offices,  and  functions.  The  eleventh 
book  relates  to  the  rights  of  the  city  of  Borne,  municipal 
towns,  corporate  bodies,  communities,  &c. ;  and  the  twelfth 
book  declares  or  explains  the  rights  of  cities  in  regard  to 
offices  civil  and  military,  and  their  functionaries.  There  are, 
however,  many  portions  of  the  Justinian  Code  which  re- 
quire reference  to  the  Theodosian  when  doubts  arise  as  to 
their  interpretation. 

Shortly  after  the  publication  of  his  Code  of  Laws,  Justi- 
nian appointed  Tribonian,  and  sixteen  lawyers,  to  select  all 
that  was  considered  valuable  in  the  writings  of  the  classical 
and  other  learned  jurisconsults  of  the  empire,  with  instruc- 
tions to  prepare  a  Code  which  would  form  a  never-failing 
work  of  reference  to  the  lawyer  and  the  magistrate.  They 
completed  this  great  task  in  three  years,  and  called  the 
work  "  Dig  est  a"  which  was  at  the  same  time  styled  by  the 
Greek  title  "  Pandecta"  under  which  those  laws  are  now 
better  known.  The  Digest  a — first  published  a.d.  533 — con- 
sists of  five  books,  subdivided  into  titles  and  sections,  and 
treats  of  the  same  subjects,  with  a  great  number  of  others, 
which  are  contained  in  the  Code,  and  is  much  superior  to  the 
latter  in  its  language  and  arrangement.     An  abridgment  of 
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the  Digesta,  in  four  books,  was  also  published,  and  relates 
chiefly  to  persons,  things,  and  actions. 

The  new  laws  afterwards  published  by  Justinian  were 
chiefly  in  Greek,  and  collectively  were  known  as  the  No- 
vella. This  work  is  divided  into  168  constitutions,  has  been 
three  or  four  times  translated  into  Latin,  and  has  been 
printed  in  some  editions  of  the  "  Corpus  Juris." 

Tribonianus,  a  native  of  Pamphilia,  may  be  considered  the 
real  author  of  the  Justinian  legislation,  which  in  a  great 
degree  was  compiled  from  his  valuable  law  library.  The 
Pandects  were  lost  for  several  centuries,  and  were  discovered 
at  Amalfi  during  the  twelfth  century.  The  German,  Dutch, 
French,  and  Italian  lawyers  are  compelled  to  study  the  Jus- 
tinian legislation,  as  well  as  the  more  modern  public  law  of 
Europe. 

In  England  the  ecclesiastics  contended  strenuously  for  the 
introduction  of  the  Civil  and  Canon  law,  as  arranged  or  com- 
piled by  Gratian  at  Bologna,  early  in  the  twelfth  century  ; 
and  ten  years  after  the  discovery  of  the  Pandects,  Vacarius, 
an  Italian  lawyer,  delivered  public  lectures  on  the  Civil  law 
in  the  University  of  Oxford,  under  the  protection  of  the 
Archbishop  of  Canterbury  and  the  Romish  Church.  The 
exclusion  of  the  study  of  the  Common  law  in  the  Universities 
originated  the  Inns  of  Court,  the  first  of  which  is  said  to  have 
been  Thavies  Inn,  Holborn.  Fortescue  writes  that  in  his  time 
there  had  been  four  Inns  of  Court,  and  ten  Inns  of  Chan- 
cery ;  the  first  frequented  by  the  sons  of  the  nobility  and 
wealthy  gentry,  and  the  latter  by  persons  who  had  not  the 
means  of  paying  the  greater  expense  of  the  Inns  of  Court. 
Students  in  the  first  were  styled  Apprenticii  Nobiliorutn,  and 
in  the  second  simply  Apprenticii. — Editor. 


No  5.  THE  OMNIPOTENCE  OF  PARLIAMENT.— (Page  102.) 

Sir  Edward  Coke  contends  that  the  power  and  jurisdic- 
tion of  Parliament  is  so  transcendant  and  absolute  that  it 
cannot  be  confined  either  for  causes  or  persons  within  any 
bounds.  "  It  hath  sovereign  and  uncontrollable  authority 
in  making,  confirming,  enlarging,  restraining,  abrogating, 
repealing,   reviving,    and   expounding   of  laws   concerning 
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matters  of  all  possible  denominations,  ecclesiastical  or  tem- 
poral, civil,  military,  maritime,  or  criminal,  this  being  the 
place  where  that  absolute  despotic  power  which  must  in  all 
governments  reside  somewhere,  is  entrusted  by  the  consti- 
tution of  these  kingdoms.  All  mischiefs  and  grievances, 
operations  and  remedies,  that  transcend  the  ordinary  course 
of  the  laws,  are  within  the  reach  of  this  extraordinary 
tribunal.  It  can  regulate  or  new  model  the  succession  to 
the  Crown,  as  was  done  in  the  reigns  of  Henry  VIII.  and 
William  III.  It  can  alter  the  established  religion  of  the 
land,  as  was  done  in  a  variety  of  instances  in  the  reigns  of 
King  Henry  VIII.  and  his  three  children.  It  can  change 
and  create  afresh  even  the  Constitution  of  the  Kingdom,  and 
of  Parliaments  themselves,  as  was  done  by  the  Act  of  Union 
and  the  several  statutes  for  Triennial  and  Septennial 
Elections.  It  can,  in  short,  do  everything  that  is  not  naturally 
impossible,  and,  therefore,  some  have  not  scrupled  to  call 
its  power,  by  a  figure  rather  too  bold,  the  Omnipotence  of 
Parliament. 

"  True  it  is,  that  what  the  Parliament  doth  no  authority 
upon  earth  can  undo,  so  that  it  is  a  matter  most  essential  to 
the  liberties  of  this  kingdom  that  such  members  be  dele- 
gated to  this  important  trust  as  are  most  eminent  for  their 
probity,  their  fortitude,  and  their  knowledge.  For  it  was  a 
known  apothegm  of  the  great  Lord  Treasurer  Burleigh, 
that  '  England  could  never  be  ruined  but  by  a  Parliament ;' 
and  Sir  Matthew  Hale  observes,  •  this  being  the  highest  and 
greatest  Court,  over  which  none  other  can  have  jurisdiction 
in  the  kingdom,  if  by  any  means  a  misgovernment  should 
any  way  fall  upon  it,  the  subjects  of  this  kingdom  are  left 
without  all  manner  of  remedy.'  To  the  same  purpose  the 
present  President  Montesquieu,  though  I  trust  too  hastily, 
presages,  that,  as  Rome,  Sparta,  and  Carthage  had  lost  their 
liberty  and  perished,  so  the  Constitution  of  England  will 
in  time  lose  its  liberty  ;  it  will  perish  whenever  the  legislative 
power  shall  become  more  corrupt  than  the  executive. 

"  It  must  be  owned  that  Mr.  Locke  and  other  theoretical 
writers  have  held  that  there  remains  still  inherent  in  the 
people  a  supreme  power  to  remove  or  alter  the  legislature 
when  they  find  the  legislature  act  contrary  to  the  trust 
reposed  in  them  ;  for  when  such  trust  is  abused  it  is  thereby 

▲  A 
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forfeited,  and  devolves  to  those  who  gave  it.  But,  however 
just  this  conclusion  may  be  in  theory,  we  cannot  practically 
adopt  it,  nor  take  any  legal  steps  for  carrying  it  into  execu- 
tion, under  any  dispensation  of  Government  at  present 
actually  existing.  For  this  devolution  of  power  to  the  people 
at  large  includes  a  dissolution  of  the  whole  form  of  Govern- 
ment established  by  that  people,  reduces  all  the  members 
to  their  original  state  of  equality,  and,  by  annihilating  the 
sovereign  power,  repeals  all  positive  laws  whatsoever  before 
enacted.  No  human  laws  will  therefore  suppose  a  case 
which  at  once  must  destroy  all  law,  and  compel  men  to  build 
afresh  upon  a  new  foundation,  nor  will  they  make  provision 
for  so  desperate  an  event  as  must  render  all  legal  provision 
ineffectual.  So  long,  therefore,  as  the  English  Constitution 
lasts,  we  may  venture  to  affirm  that  the  power  of  Parliament 
is  absolute,  and  without  control. 

"  The  whole  of  the  law  and  custom  of  Parliament  has  its 
original  from  this  one  maxim,  that  whatever  matter  arises 
concerning  either  House  of  Parliament  ought  to  be  examined, 
discussed,  and  adjudged  in  that  House  to  which  it  relates, 
and  not  elsewhere.  Hence,  for  instance,  the  Lords  will  not 
suffer  the  Commons  to  interfere  in  settling  the  election  of  a 
Peer  of  Scotland,  the  Commons  will  not  allow  the  Lords  to 
judge  of  the  election  of  a  Burgess,  nor  will  either  House 
permit  the  subordinate  Courts  of  Law  to  examine  the 
merits  of  either  case.  But  the  maxims  upon  which  they 
proceed,  together  with  the  method  of  proceeding,  rest 
entirely  in  the  breast  of  the  Parliament  itself,  and  are  not 
defined  and  ascertained  by  any  particular  stated  laws. 

"  The  privileges  of  Parliament  are  likewise  very  large  and 
very  indefinite.  And,  therefore,  when  in  31  Henry  VI.  the 
House  of  Lords  propounded  a  question  to  the  Judges  con- 
cerning them,  Sir  John  Fortescue,  in  the  name  of  his 
brethren,  declared  '  that  they  ought  not  to  make  answer  to 
that  question,  for  it  hath  not  been  used  aforetime  that  the 
Justices  should  in  any  wise  determine  the  privileges  of  the 
High  Court  of  Parliament.  For  it  is  so  high  and  mighty  in 
its  nature  that  it  may  make  law,  and  that  which  is  law  it 
may  make  no  law,  and  the  determination  and  knowledge  of 
that  privilege  belongs  to  the  Lords  of  Parliament,  and  not  to 
the  Justices' 
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"  Privilege  of  Parliament  was  principally  established  in 
order  to  protect  its  members,  not  only  from  being  molested 
by  their  fellow  subjects,  but  also  more  especially  from  being 
oppressed  by  the  power  of  the  Crown. 

"  It  is  declared  by  the  statute  1  ~Wm.  and  Mary,  c.  2, 
1  as  one  of  the  liberties  of  the  people,  that  the  freedom  of 
speech  and  debates  and  proceedings  in  Parliament  ought  not 
to  be  impeached  or  questioned  in  any  court  or  place  out.  of 
Parliament ;'  and  this  freedom  of  speech  is"  particularly 
demanded  of  the  King  in  person  by  the  Speaker  of  the 
House  of  Commons  at  the  opening  of  every  new  Parliament. 
So  likewise  are  the  other  privileges  of  persons,  servants, 
lands,  and  goods,  which  are  immunities  as  ancient  as 
Edward  the  Confessor,  in  whose  laws  we  find  this  precept — 
'  ad  synodos  venientibus  fine  summoniti  sint  fine  per  se  quid 
agendum  habuerint  sit  summa  pax,7  and  so  too  in  the  old 
Gothic  Constitutions — '  extenditur  hac  pax  et  securitas  ad 
quatordecim  dies  conrocato  regni  senatu.'  This  included 
formerly  not  only  privilege  from  illegal  violence,  but  also 
from  legal  arrests  and  seizures  by  process  from  the  Courts 
of  Law ;  and  still  to  assault  by  violence  a  member  of  either 
House,  or  his  menial  servants,  is  a  high  contempt  of  Parlia- 
ment, and  there  punished  with  the  utmost  severity."  — 
Blackstone,  B.  i.  c.  2,  Rights  of  Persons.  See  also  the  Bill  of 
Righ  ts. — Editor. 


Ko.  6.  COMMON  LAW  PROCEDUKE.- (Page  104.) 

The  forms  of  Common  Law  procedure  which  have  been 
simplified  by  recent  legislation,  have  further  been  improved 
in  England  by  the  erection  of  County  Courts.  The  various 
bills  introduced  by  the  last  Parliament  and  since  the  meeting 
of  the  present  session  in  both  Houses  will  be  attended  with 
great  advantages  not  only  in  the  Common  Law  Courts  but 
also  in  the  Court  of  Chancery,  in  both  of  which  much  time 
and  expense  will  hereafter  be  saved. — Editor. 

No.  7.  p.  116— See  No.  6  and  p.  114  of  the  Text. 
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No.  8.  LIBEETY  OF  THE  PEESS.— (Page  130.) 

Blackstone  observes,  "  by  the  law  of  the  twelve  tables  at 
Home,  libels  which  affected  the  reputation  of  another  were 
made  a  capital  offence  ;  but  before  the  reign  of  Augustus  the 
punishment  became  corporal  only.  Under  the  Emperor 
Valentinian,  it  was  again  made  capital,  not  only  to  write 
but  to  publish,  or  even  to  omit  destroying  them.  Our  law 
in  this  and  many  other  respects  corresponds  rather  with  the 
middle  age  of  Roman  jurisprudence,  when  liberty,  learning, 
and  humanity  were  in  their  full  vigour,  than  with  the  cruel 
edicts  that  were  established  in  the  dark  and  tyrannical  ages 
of  the  ancient  decemviri  or  the  later  Emperors. 

"  In  this  and  the  other  instances  which  we  have  lately  con- 
sidered, where  blasphemous,  immoral,  treasonable,  schismati- 
cal  seditions,  or  scandalous  libels,  are  punished  by  the  English 
law,  some  with  a  greater,  others  with  a  less  degree  of  seve- 
rity, the  Hberty  of  the  press,  properly  understood,  is  by  no 
means  infringed  or  violated.  The  liberty  of  the  press  is, 
indeed,  essential  tc  the  nature  of  a  free  state  ;  but  this  con- 
sists in  laying  no  previous  restraints  upon  publications,  and 
not  in  freedom  from  censure  for  criminal  matter  when  pub- 
lished. Every  freeman  has  an  undoubted  right  to  lay  what 
sentiments  he  pleases  before  the  public.  To  forbid  this  is 
to  destroy  the  freedom  of  the  press  ;  but  if  he  published 
what  is  improper,  mischievous,  or  illegal,  he  must  take  the 
consequence  of  his  own  temerity.  To  subject  the  press  to 
the  restrictive  power  of  a  licenser,  as  was  formerly  done 
both  before  and  since  the  Revolution,  is  to  subject  all  freedom 
of  sentiment  to  the  prejudices  of  one  man,  and  make  him 
the  arbitrary  and  infallible  judge  of  all  controverted  points 
in  learning,  religion,  and  government.  But  to  punish,  as  the 
law  does  at  present,  any  dangerous  or  offensive  writings 
which  when  published  shall  on  a  fair  and  impartial  trial  be 
adjudged  of  a  pernicious  tendency,  is  necessary  for  the  pre- 
servation of  peace  and  good  order,  of  government  and 
religion,  the  only  solid  foundations  of  civil  liberty.  Thus 
the  will  of  individuals  is  still  left  free :  the  abuse  only  of 
that  free  will  is  the  object  of  legal  punishments.      Neither 
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is  any  restraint  hereby  laid  upon  freedom  of  thought  or 
inquiry :  liberty  of  private  sentiment  is  still  left ;  the  dissemi- 
nating or  making  public  of  bad  sentiments  destructive  of 
the  ends  of  society  is  the  crime  which  society  corrects. 
'  A  man,'  says  a  fine  writer  on  this  subject,  '  may  be 
allowed  to  keep  poisons  in  his  closet,  but  not  publicly  to 
vend  them  as  cordials  ;'  and  to  this  we  may  add,  that  the 
only  plausible  argument  heretofore  used  for  restraining  the 
just  freedom  of  the  press,  that  it  was  necessary  to  prevent 
the  daily  abuse  of  it,  will  entirely  lose  its  force  when  it  is 
shown  by  a  reasonable  exertion  of  the  laws  that  the  press 
cannot  be  abused  to  any  bad  purpose  without  incurring  a 
suitable  punishment,  whereas  it  never  can  be  used  to  any 
good  one  when  under  the  control  of  an  Inspector.  So  true 
will  it  be  found  that  to  censure  the  licentiousness  is  to 
maintain  the  liberty  of  the  press." — Blackstone,  B.  iv.  c.  2. 

We  have  remarked  in  the  text  that  the  constitutional 
freedom  of  the  press  and  of  public  speech  only  exists  in  the 
countries  inhabited  by  those  who  speak  and  legislate  in  the 
English  language.  In  the  Netherlands,  Belgium,  and 
Piedmont,  freedom  of  speaking  and  writing  is  allowed  to  a 
greater  extent  than  in  any  of  the  other  kingdoms  of  Europe, 
unless  it  be  Norway,  where  the  Storthing  are  allowed 
freedom  of  debate.  But  in  Norway  the  legislature  only 
meets  three  months  once  in  three  years,  and  although  a 
man  may  publish  what  he  pleases,  he  does  so  under  greater 
responsibilities  than  in  England.  In  Switzerland  the  press 
is  constitutionally  free ;  but  since  1848  it  has  been  subjected 
to  political  restrictions. — Editor. 


No.  9.  THE  ANGLO-AMERICAN  EEPUBLIC— (Page  192.) 

It  is  greatly  to  be  regretted  that  when  the  Crown  of 
England  acknowledged  the  independence  of  the  United  States 
of  America,  it  did  not  at  the  same  time  place  the  commerce 
and  intercourse  of  every  port  and  place  in  the  United 
Kingdom,  and  in  the  United  States  of  America,  on  much  the 
same  footing  of  freedom  as  if  both  countries  had  still  conti- 
nued under  one  government.  This  General  Washington  and 
his  Cabinet  were  inclined  to  do,  and  Mr.  Pitt  was  in  favour 
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of  this  wise  policy,  but  the  project  was  distasteful  to  George 
III.,  and  to  the  ministry  which  succeeded  the  Shelburne 
Cabinet.  On  the  day  before  Louisberg  fell,  and  that  before 
which  General  "Wolfe  gained  the  battle  on  the  plains  of  Alra- 
ham,  which  gave  Canada  to  England,  no  British  subject,  no 
Anglo-Saxon,  possessed  a  single  rood  of  land  within  the 
countries  bordering  on  the  rivers,  lakes,  or  the  Gulf  of  St. 
Lawrence,  or  north  of  two  small  settlements  in  Nova  Scotia, 
or  south  of  Colonel  Oglethorpe's  small  Colony  in  Georgia, 
or  west  of  the  Alleghany  Mountains.  Those  vast  regions 
extending  to  the  Pacific  were  then  under  the  sovereignty  of 
the  Bourbons  of  France  and  Spain  :  the  Anglo-Americans 
although  highly  prosperous  did  not  then  exceed  2,000,000  of 
inhabitants,  who  were  all  settled  to  the  eastward  of  the  Alle- 
ghanies  chiefly  near  the  shores  of  the  Atlantic. 

At  the  present  day  the  subjects  of  the  Queen  of  England 
and  the  citizens  of  the  United  States  possess  all  the  domi- 
nions of  North  America,  extending  North  of  Mexico  from 
the  shores  of  the  Atlantic,  to  those  of  the  Pacific. 

The  true  policy  of  the  British  and  American  governments 
ought  to  have  been  to  place  the  relations  of  the  British 
Empire,  and  the  United  States  of  America,  as  nearly  as 
possible  on  the  same  commercial  and  maritime  arrangements 
as  if  they  were  still  under  one  great  federation.  If  the 
United  States  had  remained  under  British  dominion  until 
the  present  day,  their  ships,  their  fishing  craft,  would  freely 
enjoy  our  home  and  colonial  coasting  trade,  would  have 
exactly  the  same  freedom  of  fishing  along  the  shores  of  New 
Brunswick,  Nova  Scotia,  Newfoundland,  and  the  Gulf  of 
St.  Lawrence,  as  British  vessels,  while  all  British  shipping 
would  partake  of  the  coasting  trade  and  fisheries  of  the 
United  States.  That  both  nations  would  derive  great  benefit 
from  such  freedom  of  trading  and  fishing  cannot  be  denied. 
Under  such  a  system  Great  Britain  might  have  enjoyed 
every  possible  trading  advantage  with  the  United  States- 
which  it  would  have  been  just  to  possess,  had  they  continued 
under  British  domination.  The  trade,  navigation,  and 
fisheries  of  the  United  States,  ought  in  like  manner  to  have 
derived  every  commercial  and  maritime  advantage  which 
could  have  been  on  the  most  liberal  understanding  obtained 
from  the  mother  country,  without  being  subject  to  the  inca- 
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parities  of  the  Colonial  Office,  or  the  maladministration  of 
colonial  governors, — to  the  interference  of  the  British  Parlia- 
ment, or  to  the  absolute  exercise  of  the  sovereign  prerogative. 
But  the  liberal  commercial  policy  proposed  by  Mr.  Pitt,  in 
the  Shelburne  administration,  and  by  Mr.  Adams  on  the  part  of 
the  United  States,  was  defeated  by  an  adverse  party  in  Great 
Britain,  which  finally  led  to  the  adoption  of  a  counterpart 
to  the  British  navigation  law  by  the  United  States,  and  which 
until  lately  was  enforced  with  regard  to  all  British  vessels 
arriving  in  the  United  States.  But  all  the  relaxations  made 
in  our  navigation  laws  have  been  met  with  perfect  reciprocity 
by  the  United  States. 

Now  if  the  British  colonial  and  coasting  trade  were  fairly 
opened  to  American  vessels,  the  coasting  trade  and  fisheries 
of  the  United  States  would  be  at  once  thrown  open 
to  British  vessels,  which  is  so  much  desired  by  Her 
Majesty's  subjects  in  Canada  and  New  Brunswick.  Why 
not  at  once  take  this  wise  and  profitable  course,  instead  of 
hazarding  a  war  by  the  irritating  and  insulting  presence  of 
ships  of  war  among  the  American  fishermen  ?  The  laws  there 
provide  that  whatever  privileges  American  vessels  enjoy  in 
other  countries  the  vessels  of  those  countries  will  enjoy  in 
American  ports  and  seas.  England  does  not  ruin  Scotland, 
nor  the  latter  England,  although  the  coasting  trade  and 
fisheries  are  common  to  both ;  and  British  subjects,  so  far 
from  being  injured,  would  be  greatly  benefited  if  the  coasting 
trade  and  fisheries  of  the  British  dominions  and  of  the 
United  States  were  rendered  freely  common  to  the  inhabi- 
tants of  both  countries.  We  trust  and  believe  that  the 
present  Parliament  will  abolish  the  remaining  vestiges  of 
restriction  and  our  navigation  laws. — Editor. 


No.  10.  THE  RIGHT  OF  RESISTANCE.- (Page  124.) 

Prom  the  end  of  the  reign  of  George  IV.,  and  from  1832 
down  to  the  present  time,  no  one  has  considered  it  dangerous 
that  the  right  of  resistance  should  be  inherent  in  the  people, 
and  that  they  should  exercise  that  power  when  their  natural 
and  legal  rights  are  invaded  ;  because  it  has  not  happened 
of  late  years  to  have  been,  nor  is  there  the  probability  that 
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it  will  be  exercised  in  opposition  to  the  Crown ;  nor,  while 
the  British  Constitution  endures,  can  a  ministry  deprive  the 
people  of  their  constitutional  and  natural  rights.  "When, 
therefore,  we  speak  of  the  constitution,  government,  and 
administration  of  England,  we  include  not  only  the 
Sovereign  and  Ministers  of  the  day,  but  all  our  Judicial 
Tribunals,  from  the  High  Courts  of  Loudon  down  to  the 
Assizes,  County  Courts,  Quarter  and  Petty  Sessions,  and  the 
summary  jurisdiction  of  Justices  of  the  Peace.  "We  must 
also  include  the  government  of  Towns  locally,  by  the  Magis- 
trates of  their  respective  corporations.  The  Government  also 
extends  its  executive  authority  to  a  Colonial  Empire  of 
unparalleled  magnitude,  and  also  to  India,  through  a  Cabinet 
Minister  who  is  appointed  to  that  department  of  public 
affairs.  The  right  of  resistance  will  hereafter  become  in  all 
probability  in  operation  obsolete;  inasmuch  as  the  government 
and  legislation  of  the  Empire  are  so  far  justly  balanced  that  no 
one  power  can  dangerously  invade  the  other  without  subvert- 
ing the  Constitution.  When  it  is  said  that  the  King  or  Queen 
of  these  realms  can  do  no  wrong,  the  expression  is  true, 
for  the  ministers  of  the  Crown  are  made  responsible  to  Par- 
liament, and  without  a  majority  in  the  Commons,  and  with- 
out the  confidence  or  sufferance  of  Parliament,  no  Cabinet 
can  administer  the  government  of  the  country.  George  III. 
maintained  the  second  Pitt,  it  is  true,  against  a  majority  of 
the  House  of  Commons,  until  a  sufficient  number  of  the 
members  of  the  opposition  were  corrupted  so  as  to  enable 
the  minister  to  command  a  majority ;  but  in  the  present 
time  such  an  attempt  would  be  utterly  unsuccessful.  "We  have 
mentioned  in  a  note  to  the  text  that  "William  IV.,  in  1834, 
abruptly  dismissed  his  ministers.  A  general  election  fol- 
lowed, and  the  new  Parliament  compelled  the  King  to  take 
back  Lord  Melbourne  and  his  colleagues,  with  the  sole 
exception  of  the  Lord  Chancellor,  who  although  one  of  the 
greatest  men  of  the  age,  was  from  various  causes  inveterately 
hated  by  the  King.  "William  the  Fourth  hated  the  Reform 
Bill  and  all  reformers  ;  yet  that  very  Lord  Chancellor  was, 
we  believe,  the  principal  Cabinet  minister  who  may  almost 
be  said  to  have  compelled  the  King  to  dissolve  Lord  Grey's 
first  Parliament,  which  led  the  country  to  return  a  House  of 
Commons  who  carried  the  Reform  Bill,  and  which  act  the 
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Lords  finally  dared  not  to  reject,  nor  the  King  to  refuse  his 
royal  assent. — Editor. 


No.  11.  THE  BRITISH  COLONIAL  EMPIRE.— (Page  330.) 

The  magnitude  of  the  British  Colonial  Empire  in  Ame- 
rica, Africa,  and  Asia,  constitutes  one  of  the  greatest  of 
the  Crown  and  Cahinet  responsibilities  in  administering  the 
government  and  laws  of  the  whole  British  Empire.  The 
circumstances  under  which  De  Lolme  wrote  his  observations 
on  Colonies,  and  those  of  the  present  time,  are  so  greatly 
different  as  to  require  some  illustration. 

The  advances  made  by  the  Anglo-Saxon  race  during  the 
last  hundred  years,  over  the  territories  of  the  Western  and 
Eastern  "World,  are  unparalleled  in  the  history  of  civilization 
and  of  the  acquisition  ,of  dominion.  The  first  attempts  at 
settlement  in  America  were  made  during  the  latter  years  of 
Queen  Elizabeth  at  the  expense,  and  under  the  auspices,  of 
the  gallant  Sir  Walter  Raleigh.  But  the  first  permanent 
settlements  amid  the  wilderness  of  the  Western  World,  were 
not  made  until  1607,  at  James's  river,  and  in  1620  by  the 
Pilgrim  Fathers  at  Massachusetts  Bay.  In  1682  Penn 
founded  with  admirable  wisdom  the  colony  and  capital  of 
Pennsylvania:  his  name  in  Anglo-American  history  will 
ever  occupy  a  most  prominent  distinction ;  second  only  to 
the  name  of  George  Washington.  In  America  the  colonists 
were  for  a  long  time  allowed  the  enjoyment  of  a  large  share 
of  self-government ;  they  advanced  in  prosperity,  in  free  in- 
stitutions, wealth  and  happiness,  until  their  unconstitutional 
oppression  by  the  British  government,  and  the  obstinate 
injustice  of  George  III.,  drove  them  into  resistance,  rebellion, 
and  independence. 

With  respect  to  the  democratic  form  of  the  American 
government,  great  powers  are  vested  in  the  President,  and 
even  his  Ministers  remain  in  office  as  long  as  he  does  as 
chief  Magistrate :  for  they  are  not  dependent  upon  a 
majority  either  in  the  Senate  or  in  the  House  of  Represen- 
tatives. When  the  government  was  instituted  it  would 
have  been  impossible  to  have  invested  one  man  with  kingly 
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authority,  or  to  establish  a  court,  and  an  hereditary 
Sovereignty. 

Of  all  men  Washington  had  the  highest  claims ;  but  he 
■was  so  truly  virtuous  and  disinterested  that  he  soared  above 
all  the  sublunary  vanity  of  any  rank  above  that  of  a  good 
citizen ;  and  he  surrendered  all  his  power  the  moment  he 
had  achieved  independence  for  his  country,  and  freedom 
for  his  fellow- men. 

In  1759,  the  New  England  States,  New  York,  Penn- 
sylvania, Virginia,  the  Carolinas,  and  the  small  settlements  in 
Georgia  and  in  Nova  Scotia,  contained  a  population,  as  we 
have  already  stated,  of  nearly  2,000,000.  The  greater  part 
of  Nova  Scotia,  New  Brunswick,  Cape  Breton,  and  all  the 
Coasts,  Islands,  and  Countries  within  the  Gulf  of  and  watered 
by  the  Biver  St.  Lawrence,  and  the  Lakes  of « Canada, 
Florida,  and  all  the  vast  regions  west  of  the  Alleganies,  were 
either  occupied  by  North  American  aborigines  or  by  the 
subjects  of  France  and  Spain.  The  whole  of  the  vast  regions 
of  Mexico  were  under  the  domination  of  Spain  :  such  was  the 
territorial  occupation  of  North  America  ninety-four  years  ago. 
Since  that  period,  the  inhabitants,  speaking,  reading,  writing, 
studying,  legislating,  and  governing  by  the  English  language, 
have  increased  from  about  2,000,000  to  about  30,000,000, 
and  hold  dominion  over  all  the  countries  from  the  eastern 
coasts  of  the  Atlantic  to  the  shores  of  the  Pacific,  from 
Hudson's  Bay  to  the  Gulf  of  Mexico.  Amid  and  over  those 
vast  regions  they  have  built  magnificent  cities  and  prosperous 
villages ;  they  have  connected  rivers  and  seas  by  the  con- 
struction of  canals  and  railways  ;  thrown  bridges  and  other 
viaducts  over  deep  ravines ;  they  have  built  magnificent  public 
edifices  and  founded  admirable  schools  and  seats  of  learning 
and  sciences;  their  sailing  vessels  and  their  steam  ships  swarm 
on  the  Atlantic,  Pacific,  the  Indian,  and  Chinese  Oceans. 

In  the  East  the  progress  of  Anglo-Saxon  colonization  has 
also  been  wonderful :  for  although  factories  were  established 
long  before  by  the  English  in  various  parts  of  Asia,  it  was 
not  until  about  the  middle  of  the  eighteenth  century  that 
they  commenced  making  conquests  in  India.  Previously 
Bombay  was  given  as  a  marriage  portion  by  Portugal  to 
Charles  II.,  and  England  only  held  twenty-four  square  miles 
round  Madras  on  the  Coromandel  Coast.      In  1763,  terri- 
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tories  were  conquered  from  the  French,  and  several 
tracts  were  obtained  in  the  Carnatic  and  in  Bengal ;  but 
since  that  period — chiefly  during  the  present  century — the 
triumphs  of  the  English  over  the  Princes  of  India  have  sub- 
jected to  British  domination  nearly  all  the  vast  regions  from 
the  Himalayas  to  Cape  Comorin,  from  the  Indus  to  the  south- 
ern extremity  of  Malacca.  During  the  present  century,  also, 
England  has  formed  several  colonies  in  Western  and  in 
Southern  Africa ;  and  the  foundations  of  a  great  empire  have 
been  permanently  established  in  Australia. 

Possessing  Gibraltar,  Britain  commands  the  entrance, 
and  by  Malta  the  centre,  of  the  Mediterranean ;  while  Aden 
affords  nearly  the  same  power  with  regard  to  the  Red  Sea. 

The  progress  of  the  whole  British  Colonial  Empire  in  the 
past  has  been  wonderful ;  in  the  future,  it  must  be  remarka- 
ble in  astounding  events.  In  contemplating  the  future 
progress  of  the  Anglo-Saxons,  it  is  impossible  not  to  believe 
that,  before  the  end  of  the  present  century,  they  will  con- 
stitute the  governing  race  not  only  in  all  America,  but  in 
all  India  and  Southern  Asia, — probably  even  in  a  great  part 
of  China ;  and  that  they  will  even,  by  treaty  or  by  force, 
open  the  empire  of  Japan  to  the  commerce  and  intercourse 
of  mankind. 

In  the  West  Indian  Islands  Jamaica  for  a  long  period 
enjoyed  a  constitutional  government ;  the  other  British  pos- 
sessions were  chiefly  ranked  as  Crown  colonies,  until  legis- 
lative constitutions  were  given  to  them  all,  with  the  excep- 
tion of  Trinidad  and  Guiana. 

The  Indian  empire  has  not  as  yet  been  considered  or 
governed  as  a  colony ;  and  although  controlled  by  the 
Crown,  it  was,  until  1833,  chiefly  governed  by  a  trading 
corporation. 

Until  recently,  the  colonies  of  the  Cape  of  Good  Hope 
and  Australia  have  also  been  considered  as  Crown  colonies. 
Trinidad,  Guiana,  Ceylon,  and  the  Mauritius,  are  still  Crown 
colonies,  without  legislative  government. 

Since  1 840  all  the  North  American  colonies  have  enjoyed 
perfect  self-local  government ;  the  Crown  only  reserving  to 
itself  the  appointment  of  Governors,  Chief  Judges,  and  a 
few  other  officers. 

The  Constitutions  granted  to  the  Cape  of  Good  Hope  and 
the  Australian  Colonies  are  more  limited,  but  we  do  uot 
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consider  them  to  be  of  a  permanent  character.  The  Con- 
stitution of  Canada,  and  of  the  other  British  North  American 
Colonies,  is  as  nearly  as  possible  assimilated  to  the  Consti- 
tution of  England,  and,  with  the  exception  of  the  Gover- 
nors and  Judges,  no  other  Officers  can  retain  power  but  by 
a  majority  in  the  Legislative  House.  But  still  the  Crown 
has  held,  and  still  holds  through  Parliament,  a  legislative 
control  over  the  acts  of  the  Colonial  legislature.  In  a 
country,  however,  so  powerful  as  Canada,  it  would  be  very 
dangerous  to  exercise  that  control,  excepting  under  circum- 
stances of  danger,  and  when  Her  Majesty's  subjects  them- 
selves in  Canada  are  consenting  parties  to  acts  Avhich  may 
be  considered  necessary  to  be  brought  forward  in  the  Impe- 
rial Parliament.  The  British  Parliament  has,  however, 
legislated  for  all  the  Colonies,  but  seldom,  excepting 
when  acts  of  the  Imperial  Parliament  have  been  violated. 
When  the  House  of  Assembly  in  Jamaica  refused  to 
provide  the  means  for  providing  suitable  prisons,  which 
became  necessary  after  the  emancipation  of  the  slaves,  the 
British  Parliament  did  legislate,  and  on  the  inhabitants 
resisting  such  legislation  the  Constitution  was  suspended 
until  the  Colony  accepted  the  previous  Act. 

In  1840,  in  consequence  of  a  rebellion,  the  Constitution 
of  Lower  Canada  was  suspended,  and  a  Provisional 
Government  appointed,  with  legislative  functions  and  strong 
executive  powers,  until  a  new  Constitution  was  given  to 
Upper  and  Lower  Canada  as  one  province.  Parliament  is 
now  legislating  with  regard  to  the  lands  in  Canada  called  the 
Clergy  Reserves,  and  will  no  doubt  pass  an  Act  vesting  the 
management  and  disposal  of  those  territories  in  the  local 
Government  of  Canada. — Editor. 


Note  12.  THE  BRITISH  CABINET  or  GOVERNMENT.— (P.  338) 

An  essential  element  of  the  Constitution  is  the  Cabinet, 
which  is  formed  by  the  Sovereign  sending  for  a  person  who 
is  always  a  Statesman  of  Parliamentary  experience.  This 
distinguished,  person  is  consulted,  and  usually  entrusted 
with  forming  a  Cabinet;  as  he  is  supposed  to  be  the 
best  entitled,  not  only  to  the  confidence  of  the  Sovereign, 
but  necessarily  of  the  country.     For,  although  the  Sovereign 
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may  appoint  a  Prime  Minister,  and  entrust  him  with  the 
formation  of  a  Cabinet,  every  member  of  that  Cabinet  who 
have  seats  in  the  House  of  Commons  must  go  back  to  their 
constituents  to  be  re-elected,  or  in  other  words  approved  of 
or  rejected  by  the  electors.  Even  all  the  subordinate  ap- 
pointments, including  the  Officers  of  the  Royal  Household, 
must,  if  they  have  seats  in  the  Commons,  be  also  re-elected 
or  rejected.     The  Cabinet  consists  of 

1.  The  Prime  Minister,  who  is  called,  not  correctly,  First 
Lord  of  the  Treasury. 

2.  The  Chancellor  of  the  Exchequer,  who  is  de  facto  the 
head  and  director  of  the  Treasury,  and  of  the  whole  revenue 
and  expenditure  of  the  United  Kingdom,  and  under  whose 
control  are  the  departments  of  inland  revenue,  the  customs, 
national  debt,  &c. 

3.  The  Secretary  of  State  for  the  Home  Department,  under 
whom  is  the  executive  and  legislative  department  of  the 
administration  of  criminal  law,  the  maintenance  of  the  peace, 
police  magistrates,  and  various  duties  bearing  upon  the 
administration  of  the  kingdom. 

4.  The  Secretary  of  State  for  Foreign  Affairs,  who  manages 
the  relations  of  the  British  Empire  with  all  Foreign  Coun- 
tries, recommends  to  the  Sovereign  the  appointment  of 
Ambassadors  to  foreign  courts,  and  of  British  Consuls  to 
different  parts  of  the  world. 

6.  The  Secretary  of  State  for  the  Colonies,  who  has  the 
direction  and  the  control  of  the  Colonial  Empire  of  Great 
Britain.  He  recommends  who  should  be  appointed  Gover- 
nors of  Colonies,  Judges,  and  certain  other  Officers,  greater 
or  less  in  number,  according  as  the  Colonies  have  more  or 
less  of  legislative  self-government.  Either  the  Chief  Secre- 
tary of  State,  or  an  Under  Secretary, — there  being  two  Under 
Secretaries  in  the  Home  and  Foreign,  and  three  in  the 
Colonial  Office, — have,  in  each,  seats  in  the  House  of 
Commons. 

7.  The  President  of  the  Board  of  Trade  is  usually  in  the 
Cabinet.  Matters  affecting  trade  and  navigation,  the  railway 
department,  and  commercial  legislation,  are  generally  under 
this  minister,  with  whom  there  is  also  a  Vice-President  and 
two  Secretaries. 
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8.  The  President  of  the  Board  of  Control  is  head  of  the 
Executive  Affairs  of  India,  and  with  two  of  the  East 
Indian  Directors  constitute  a  Secret  Committee  for 
directing  the  Executive  and  Military  Affairs  of  India; 
and  he  in  reality  recommends,  no  doubt  with  the  advice  of 
his  colleagues  in  the  Cabinet,  the  Governor- General,  other 
Governors,  as  well  as  Judges,  and  chief  Law  Officers  in 
India.  There  are  two  Secretaries  to  the  Indian  Board, 
who  generally  have  had  seats  in  the  House  of  Commons. 

9.  The  First  Lord  of  the  Admiralty  is  also  a  Cabinet 
Minister  of  the  Crown  ;  and  one  of  the  Secretaries  of  the 
Admiralty  has  always  a  seat  in  Parliament. 

The  Commander-in-Chief  of  the  Forces  is  not  a  Cabinet 
Minister,  but  the  Secretary  at  War  is  usually  a  Member  of 
the  Cabinet,  and  always  of  the  Government. 

The  Postmaster-General  is  usually  a  Peer,  and  is  always 
in  the  Cabinet. 

The  President  of  the  Council,  although  he  is  actually  Pre- 
sident of  the  Cabinet,  is  never  considered  a  Prime  Minister. 
National  education  is  chiefly  under  his  direction. 

The  Lord  Privy  Seal  can  scarcely  be  said  to  hold  an 
administrative  office,  but  he  is  always  a  Member  of  the 
Cabinet. 

The  Chancellor  of  the  Duchy  of  Lancaster  is  generally, 
but  not  always,  a  Member  of  the  Cabinet. 

The  Lord  Chancellor,  who  ranks  even  higher  than  the 
Prime  Minister,  has  hitherto  always  been  a  Member  of  the 
Cabinet.  But  there  appears  no  greater  necessity  for  a 
Chancery  or  Law  Judge  being  a  Member  of  the  Govern- 
ment, than  for  the  Lord  Chief  Justice  being  in  the  Cabinet, 
as  was  formerly  the  case.  The  Lord  Chancellor  being  a 
Member  of  the  Cabinet,  and  the  duration  of  his  office  de- 
pending merely  on  the  existence  of  the  Government  with 
which  he  is  connected,  has  always  constituted  a  great  evil 
with  regard  to  the  Court  over  which  he  presides. 

At  present  one  Member  of  the  Cabinet,  Lord  John 
Russell,  holds  no  office,  but  on  the  part  of  the  Government  he 
leads  the  House  of  Commons. 

The  Members  of  the  Government  not  in  the  Cabinet  are 
the  Vice-President  of  the  Board  of  Trade,  Paymaster  of  the 


THE  BBITISH  CABINET  OB  GOVEBNMENT.  367 

Forces,  Secretary  of  the  Admiralty,  Under-Secretary  for  the 
Home  Department,  the  two  Parliamentary  Secretaries  of  the 
Treasury,  the  Junior  Lords  of  the  Admiralty  and  Treasury, 
the  Parliamentary  Secretary  of  the  Colonial  Office,  the 
Under-Secretary  for  Foreign  Office,  the  two  Indian  Secre- 
taries, the  Lord  Chamberlain,  and  various  Officers  of 
the  Royal  Household,  the  President  of  the  Poor  Law 
Board,  the  Lord- Lieutenant  for  Ireland,  Chief  Secretary  for 
Ireland,  Solicitor  and  Attorney- General  for  Ireland,  the 
Lord  Advocate  and  Solicitor- General  for  Scotland. 

The  Leader  of  the  House  of  Peers  is  usually  the  President 
of  the  Council. 

The  Leader  of  the  House  of  Commons  is  usually  the  Prime 
Minister,  if  not  a  Peer :  or  the  Chancellor  of  the  Exchequer, 
who,  as  he  must  bring  forward  the  annual  financial  Budget, 
must  always  be  a  member  of  the  House  of  Commons. 
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Abingdon  (Lord),  Do  Lolme  dedicates  his  Es9ay  to  him,  2. 

Acts  of  Parliament.     See  Bills  of  Parliament. 

Admiralty,  the  first  Lord  of,  366. 

America,  its  colonization  and  progressive  advancement,  330,  361. 

American  Republic,  its  rise,  22  ;  advantages,  191,  361 ;  its  claim  to  vote 
supplies  to  the  Crown,  3p0 — 332  ;  its  commercial  and  maritime  rela- 
tions with  Great  Britain,  357 — 359. 

Anglo-Saxon  dynasty,  its  foundation,  12 ;  language  and  laws  cherished 
under  the  Normans,  18. 

Anne  (Queen),  her  accession  to  the  throne,  263  ;  dismisses  the  Duke 
of  Marlborough,  266. 

Appeals  in  cases  of  murder,  74. 

Aquilius,  praetor,  107. 

Archbishops  in  the  House  of  Peers,  55,  56. 

Arms,  the  sovereign's  power  limited  with  respect  to  it,  74,  75 ;  the 
crown  not  dependent  on  it,  292,  294. 

Arms,  the  British,  285 — 288  ;  subject  to  the  civil  authorities,  295. 

Arrests,  procedure  of,  91 — 94. 

Assemblies,  popular,  their  disadvantages,  174 ;  controlled  by  a  few 
leaders,  177 ;  Tully's  remarks  respecting,  184. 

Athens,  arbitrary  power  of  its  magistrates,  189. 

Aula  Regis,  the  court  so  called,  18,  87,  89. 

Bacon  (Lord  Chancellor)  censured  for  corrupt  practices,  240. 

Barebones'  parliament,  278. 

Barons,  their  ancient  privileges,  15  ;  under  the  Norman  rule,  17. 

Benet  (Sir  John)  expelled  the  Commons,  244. 

Benson  (Henry)  expelled  the  Commons,  2 14. 

Bill  of  Rights,  origin  of,  50;  its  sixth  article,  74 ;  ninth  article,  78; 
tenth  article,  252. 

Bills  of  Parliament  originally  only  forms  of  petition  to  the  King,  165, 
341 ;  when  introduced  in  the  form  of  Acts,  61,  341 ;  the  practice  of 
tacking  them  to  money  bills,  258 ;  must  be  read  three  times,  184, 
342  ;  mode  of  transmission  between  the  two  Houses,  161,  342  ;  royal 
assent  given  to  them  either  in  person  or  by  Letters  Patent,  344. 

Bills,  private,  explained,  343  ;  introduced  upon  a  petition,  344  ;  mod<> 
of  procedure  with  them,  id.  » 

Bishops  in  the  House  of  Peers,  55,  56. 

Blackstono  (Judge)  on  the  liberty  of  the  press,  356. 

Bohn  (II.  G.)  on  tho  copyright  of  De  Lolme's  Essay,  4. 

Bolingbroke  (Lord)  on  tho  Hanoverian  succession,  51,  256 ;  his  idea  of 
a  Patriot- King,  64. 

Borough-English  explained,  86. 

Boroughs,  rotten,  their  large  number,  53,  144. 

Bracton  (John)  his  work,  De  Legibus  et  Consuetudinibus  Anglise,  85, 

Bribery  at  elections,  55,  211. 

B   B 
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Briefs  committed  to  special  officers,  101. 

Britton,  or  Breton  (John),  his  Manual  of  the  Laws,  86. 

Burgesses,  writs  for  their  election,  54. 

Busby  (Dr.)  his  notice  of  De  Lolme,  1. 

Cabinet,  its  constituent  members,  365. 

Canada,  its  local  Government,  364. 

Censorial  tribunal  in  Borne,  200. 

Challenges  of  jury,  81 ;  of  two  kinds — the  array,  and  to  the  polls,  127  ; 
or  peremptorily,  128. 

Chancellor  (Lord),  his  authority,  110  ;  official  duties,  114,  366. 

Chancellor  of  the  Exchequer,  his  duties,  365 ;  of  the  Duchy  of  Lan- 
caster, 366. 

Chancery,  considered  as  an  Equity  Court,  104,  108,  112 ;  proceedings 
in,  109 — 116  ;  in  Scotland,  115  ;  in  Ireland,  ib. 

Charles  I.,  notices  of  his  reign,  42—45,  228,  238,  293,  295. 

Charles  II.,  his  restoration,  46,  49, 212, 228;  notices  of  his  reign,  258, 314 

Chartist  meeting  of  1848,  282. 

Chatham  (Earl  of),  his  influence  lost  in  the  House  of  Peers,  151,  160. 

Civil  power  superior  to  the  military  in  England,  295,  298. 

Civil  and  Common  Law,  their  origin,  349 — 352. 

Civil  list  explained,  69 ;  historical  notices  of,  346 — 349. 

Coke  (Sir  Edward)  drew  up  the  Petition  of  Bight,  44  ;  on  the  omni- 
potence of  Parliament,  352. 

Colonial  empire  of  Britain,  361 — 364. 

Commander  in  Chief  of  the  Forces,  366. 

Committees,  parliamentary,  185,  238. 

Common  law  of  England,  its  origin,  83,  349 — 352  ;  procedure,  104,  355. 

Common  Pleas  Court,  87. 

Commons  House  of  Parliament,  its  origin,  28,  59,  184 ;  its  limited  pri- 
vileges, 29 ;  dawn  of  its  legislative  authority,  35,  227  ;  when  first 
corrupted,  36 ;  a  representative  assembly,  52 ;  qualifications  of  its 
members,  53 ;  its  functions,  57,  307 ;  power  of  granting  subsidies, 
67,  72,  143,  166 ;  government  officials  disqualified  till  re-elected, 
79,  260 ;  its  Committees,  185,  238 ;  taxation  its  sole  right,  237  ;  ever 

•  ready  to  assert  the  rights  of  the  people,  241 ;  privileges  of  its  mem- 
bers, 243,  354 ;  expelled  members,  244 ;  petition  for  to  print  their 
journals,  265  ;  seldom  invades  the  prerogative  of  the  Crown,  264  ; 
freedom  of  debate,  185,  277,  280,  355;  its  omnipotence,  102, 352—355. 

Commonwealth,  state  of  affairs  during  its  existence,  44—47,  277. 

Conquest  of  William  I.,  its  effects  on  the  Saxon  dynasty,  13. 

Constitution,  English.     See  English  Constitution. 

Consuls,  their  creation  and  office,  220;  their  unrestrained  power,  143, 233. 

Convocation  subject  to  the  control  of  the  Crown,  62 ;  its  revival  unad- 
visable,  66 ;  its  powers,  73. 

Coote  (Dr.),  his  character  of  De  Lolme,  6. 

Coronation  oath,  75. 

Corsica,  a  department  of  France,  329. 

County  Courts  established,  350,  355. 

Courts-martial  subject  to  the  civil  power,  296. 
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Coustumier  de  Normandy,  85. 

Coventry  (Sir  John),  Charles  II.'s  attack  on  him,  241 ;  which  caused 
the  Coventry  Act  to  pass,  242. 

Criminal  judicature  in  England,  116 — 140. 

Criminal  laws  mildly  administered  in  England,  249  ;  a  singular  instance 
connected  with  the  Popish  plot,  251. 

Cromwell  and  Charles  L,  270  ;  his  parliaments,  277 ;  his  legal  appella- 
tion of  Protector,  278. 

Crown,  its  peculiar  solidity  in  England,  266,  271,  280,  285  ;  its  prero- 
gative to  dissolve  Parliament,  268,  310 ;  its  power  not  dependent  on 
the  army,  292,  294 ;  dangers  on  attempts  to  abridge  its  power,  317 — 
324  ;  its  dependence  on  the  Commons  for  supplies,  324 — 332. 

Debate,  freedom  of,  secured  by  the  Bill  of  Rights,  78  ;  how  conducted 
in  the  English  parliament,  57, 184 ;  unlimited  freedom  permitted,  279. 

Decemvirs  appointed  at  Rome,  223,  223  ;  their  expulsion,  230. 

De  Haeretico  comburendo  statute  abolished,  251. 

De  Lolme  (John  Louis),  his  life,  1 — 7  ;  improvident  habits,  3  ;  elected 
a  member  of  the  Council  of  Two  Hundred,  4 ;  his  death,  ib. ;  cha» 
racter,  5 ;  Essay  on  the  English  Constitution,  1,  2,  7 ;  his  other 
works,  5  ;  on  the  impartiality  of  the  English  judges,  247  ;  his  eulogy 
on  the  English  monarchy,  255 ;  furnished  articles  to  the  "  Public 
Advertiser,"  under  the  signature  of  Advena,  332. 

Democracies,  ancient,  188 — 191. 

Democracy  not  adapted  for  England,  45. 

Digesta,  or  Pandectse,  Justinian's  Code  of  Laws,  351. 

Dissolution  of  parliament,  its  effects,  56 ;  easily  effected  by  the  crown,  269. 

Edward  I.,  surnamed  the  English  Justinian,  28 — 31. 

Election  committees,  80. 

Election  of  members  of  Parliament,  211. 

Elective  franchise,  precautions  for  preserving  its  purity,  55. 

Elizabeth  (Queen)  her  glorious  reign,  40  ;  her  financial  economy,  41,  346 

English  constitution,  its  principles  investigated,  9 — 11,  310 — 813  ;  the 
eras  of  its  formation,  13 ;  wherein  it  originally  differed  from  that  of 
France,  18  ;  now  fully  developed  in  America,  22  ;  its  constitue  n 
principles,  52 ;  the  boundaries  it  has  set  to  the  royal  prerogative, 
64 — 67  ;  its  admirable  institution  of  trial  by  jury,  133  ;  advantages 
of  its  criminal  code,  125 — 140  ;  the  unity  of  its  executive  power,  141 ; 
its  restraints  on  popular  action,  147  ;  in  what  respects  it  differs  from 
other  free  states  in  the  execution  of  its  laws,  229 — 300  ;  the  personal 
freedom  it  permits  to  all  ranks,  272  ;  moral  power  of  its  laws,  285  ; 
its  military  laws,  287  ;  its  stability  not  dependent  on  an  armed  force, 
292 — 300;  compared  with  the  ancient  republios,  301 — 316;  the 
period  of  its  greatest  theoretical  perfection,  314. 

Equity  courts,  proceedings  in,  104 — 106  ;  appeals  from,  to  the  House  of 
Peers,  114. 

Exchequer  court,  88  ;  origin  of  the  name,  ib. ;  its  chancellor,  89,  110  ; 
chamber,  90 :  as  an  Equity  court,  110. 

Executive  power  defined,  60—79  j  its  unity,  141 — 156  ;  its  advantages 
in  England  compared  with  other  free  states,  229 — 252 ;  its  unity 
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and  stability,  242  ;  attempts  to  invade  it,  258,  259 ;  invested  in  the 
Crown,  309. 

Felton  threatened  with  the  rack,  132. 

Ferrars  (Sir  Henry),  circumstances  connected  with  his  arrest,  132. 

Feudal  system  introduced  into  England,  14  ;  into  France,  15  ;  its 
maxims  of  government  in  England,  21,  34 ;  its  laws  mitigated  by 

-    Magna  Charta,  25 ;  calamitous  effects  of  it  on  the  continent,  35. 

Fief,  the  term  first  used,  15. 

Fleta,  a  legal  work,  86. 

Forest  laws  imposed  by  William  I.,  17  ;  partially  abolished  by  King 
John,  25. 

Fortescue  (Chief- Justice),  his  work,  De  Laudibus  Legum  Anglise,  83, 86. 

Fox  (Charles  James)  on  the  reign  of  Charles  II.,  314. 

France,  changes  during  the  last  century  in  its  government,  9 ;  its 
crown  originally  elective,  15 ;  its  parliaments,  121,  269,  279. 

Franchise,  elective,  precautions  for  preserving  its  purity,  55. 

Franklin  (Dr)  on  the  American  colonies,  330—332. 

Freeman  (liber  homo),  its  meaning  in  Magna  Charta,  26. 

Frye  (Lieutenant)  tried  by  a  court-martial  illegally,  296. 

Gansell  (General)  evades  the  sheriffs'  officers,  297. 

Gavel-kind  explained,  86. 

Geneva,  its  liberties  destroyed  by  Napoleen,  10 ;  its  legislative  assem- 
blies, 163,  176 ;  the  right  of  remonstrance  at,  209. 

Grecian  republics,  their  revolutions  unfavourable  to  liberty,  225 ;  seve- 
rity of  their  criminal  code,  249. 

Grenville  Act,  80. 

Habeas  Corpus  Act,  its  origin,  239 ;  passed,  48,  264,  309  ;  its  principal 
articles,  137—140;  suspended,  274. 

Hanaper  office,  what,  101. 

Hanoverian  succession,  51,  263. 

Hengham  Magna  and  Parva,  86. 

Henry  VII.,  state  of  affairs  in  England  in  his  reign,  36;  his  parsimony,  47. 

Henry  VIII..  his  tyrannical  reign,  39. 

Holt  (Chief- Justice),  his  judgment  in  Tooly's  case,  216. 

Hugh  Capet,  the  first  hereditary  king  in  France,  15  ;  the  haughty  reply 
of  a  French  lord  to  him,  16. 

Hungerford  (Mr.)  expelled  the  Commons,  244. 

Impeachment  of  ministers  the  right  of  the  Commons,  76 ;  mode  of 
procedure,  77  ;  not  under  the  control  of  the  Crown,  ib. 

Imprisonment,  laws  relative  to,  137. 

Innocent  III.  lays  King  John  under  an  interdict,  24. 

Inns  of  Court,  their  origin,  352. 

Ireland,  Lord  High  Chancellor  of,  his  jurisdiction,  115. 

Jacquerie,  a  sedition  so  called,  32. 

James  I.,  his  character,  42,  347  ;  reign,  293. 

James  II.,  his  reign  and  abdication,  48—50,  154,  212,  215,  293,  298  ; 
his  character,  294. 

Jenks  (Francis),  his  case  gave  rise  to  the  Habeas  Corpus  Act,  239. 

Jesuits,  their  expulsion  from  Spain,  269. 
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John  (King),  his  imbecility  turned  to  account,  24. 

Judges,  their  commission  defined,  68  ;  their  circuits,  135  ;  corrupt  ones 

frequently  punished,  239—241 ;  celebrated  for  their  impartiality,  247. 
Juries,  their  origin,  23  ;  on  challenging,  81,  127 ;  the  grand  jury,  126  ; 

134;  the  petty  jury,  135. 
Justice  impartially  administered  in  England,  246,  283  ;  exemplified  by 

two  cases,  248. 
Justinian  code,  111 ;  a  syllabus  of,  350. 

King,  his  legislative  authority,  56,  61,  73  — 76  ;  defined,  242  ;  the  pre- 
rogatives of  the  Crown,  61  —  63,  65,  147,  193  ;  his  legal  revenue,  66 ; 

head  of  the  Church,  62,  73 ;  coronation  oath,  75. 
King's  Bench  Court,  89. 

Kings  of  England,  remarkable  fatalities  of  several,  255. 
Law,  common  or  unwritten,  84 ;  its  source,  85 ;  in  civil  matters,  91 — 

116,  349—352. 
Lawyers,  their  duties  defined,  95 — 103. 
Legislative  power,  as  consisting  of  the  King,  Lords,  and  Commons, 

51—59 ;  the  division  of  it,  156—162. 
Lero,  lero,  lillebulero,  a  ballad,  299. 
Lei  Calpurnia  de  repetundis,  232. 
Lex  Cornelia,  a  Roman  law,  110,  233. 
Lex  Junia,  a  Roman  law,  233. 
Lex  Porcia,  a  Roman  law,  231. 
Lex  Sempronia,  a  Roman  law,  232,  233. 
Libel,  the  law  of,  202. 
Liberty,  its  early  struggles  in  France,  19 ;  more  successful  in  England, 

20, 22;  private  liberty,  79—90:  correct  definition  of  liberty,  169—172  ; 

unknown  to  ancient  nations,  339;  only  enjoyed  in  England,  339 — 340. 
Littleton's  Book  of  Tenures,  86. 
Lohne  (John  Louis  de).     See  De  Lolme. 
Lord  Privy  Seal,  366. 
Lord  Chancellor.     See  Chancellor. 
Lords,  House  of.     See  Peers. 
Louis  XV.  and  his  parliament,  269,  279. 
Madox  (Thomas)  on  the  origin  of  the  word  Exchequer,  88. 
Machiavelli'8  History  of  the  Republic  of  Florence,  quoted,  146. 
Magna  Charta,  how  obtained,  24 ;  its  provisions,  25  ;  confirmed  by 

Edward  I.,  29 ;  the  foundation  of  English  liberty,  226,  291. 
Marlborough  (Duke  of)  his  removal  by  Queen  Anne,  266. 
Mary,  Queen,  her  merciless  bigotry,  40. 
Masseres  (Baron)  revised  De  Lolme's  Essay,  2. 
Master  of  the  Rolls,  his  duties,  113. 
Maud  (St.)  the  treaty  concluded  there,  27. 
Meetings  for  political  purposes  permitted  in  England,  282 
M  i'iiu  us,  a  Roman  citizen,  executed,  232. 
Mezeray  on  the  insurrection  of  the  Flemings,  19. 
Military  laws  of  England,  287. 
Mirror  of  Justice,  by  Andrew  Horn,  85. 
Misprision  of  treason,  its  penalty,  128. 
Monarchies,  the  instability  of  ancient  and  modern  compared  with  the 
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stability  of  the  English,  226,  252  ;  the  former  sustained  by  the  army, 
254 ;  De  Lolme's  eulogy  on  the  English,  255  ;  not  sustained  by  his- 
tory, ib. ;  how  the  English  differs  in  its  main  features  from  every 
other,  258 ;  advantages  of  a  limited,  121. 

Money  Bills,  237,  258. 

Montesquieu  quoted,  39,  200,  301,  316. 

Montpeson  (Sir  Giles)  degraded,  244. 

More  (Sir  Thomas)  on  censorial  tribunals,  200  ;  his  Utopia  quoted,  ib. 

Napoleon  ITI.  a  special  constable  in  London,  282. 

Navigation  laws,  their  abolition  recommended,  359. 

News  Examiner,  projected  by  De  Lolme,  3. 

Newspapers  a  public  benefit,  206,  209. 

Nobility,  the  annihilation  of  this  power  in  France  and  England,  43. 

Norman  dynasty  in  England,  its  despotism,  16. 

Novella?,  Justinian's  new  laws,  352. 

Ostracism,  an  arbitrary  expedient  of  the  republic  of  Athens,  273. 

Oyer  and  Terminer,  Commission  of,  136. 

Praemunire,  statute  of,  first  enacted,  35  ;  its  penalties,  140, 142. 

Praetors,  Roman,  their  edicts,  107,  111 ;  their  office,  110. 

Parliament,  origin  of,  59 ;  town  and  boroughs  first  represented  in,  28  ; 
courtesy  observed  between  the  two  houses,  334 ;  bill  for  triennial, 
rejected,  264. 

Parliament,  the  Long,  noticed,  45  ;  state  of  the  navy  under  it,  46. 

Peers,  the  House  of,  its  constitution,  55 ;  privileges  of  its  members,  245  ; 
bill  for  limiting  its  numbers,  317,  321. 

People,  frequently  misled  by  popular  leaders,  149 — 151 ;  their  share 
in  legislation,  162 ;  not  qualified  to  enact  laws,  172  ;  advantages  that 
accrue  to  them  from  appointing  representatives,  178,  212. 

Petition  of  Rights,  the  act  so  called,  44,  71,  228,  293,  309. 

Petty  bag  office,  what,  101. 

Philippe  Augustus,  his  character,  24. 

Popihus,  a  Roman  ambassador,  269. 

Post-master  General,  366. 

Poynings  (Sir  Edward)  introduces  the  English  laws  into  Ireland,  349. 

President  of  the  Board  of  Trade,  his  duties,  365  ;  of  the  Board  of 
Control,  366 ;  of  the  Council,  ib. 

Press,  its  liberty  established,  50,  199,  209,  274,  282 ;  and  not  legally 
prohibited,  290 ;  Judge  Blackstone's  remarks  on,  356. 

Prime  minister  appointed  by  the  sovereign,  365. 

Prisoners,  criminal,  how  proceeded  against,  122 — 128. 

Privileges  of  parliament,  57,  72,  143,  166,  185,  277,  355. 

of  members  of  parliament,  243,  354. 

Prorogation  of  parliament,  58,  268,  310. 

Provisors,  statute  of,  first  enacted,  35. 

Qualifications  of  members  of  parliament,  53. 

Queen's  Bench  Court,  its  jurisdiction,  90. 

Rainulph  de  Glanville,  reputed  author  of  Tractatus  de  Legibus  et  Con- 
suetudinibus  Regni  Angli®,  85. 

Reform  Bill  opposed  by  William  IV.,  360. 

^••lresentatives,  their  qualifications,  52  j  the  system  still  imperfect 
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144 ;  its  advantages  to  the  people,  178 ;  their  election,  211 ;  their 
right  of  taxation,  325. 

Reporters  of  parliamentary  proceedings,  210,  281 . 

Republican  governments,  their  disadvantages,  169,  186. 

Resistance,  right  of,  admitted  by  the  English  laws,  213  ;  Blackstone's 
opinion  quoted,  215 ;  recognised  in  courts  of  law,  216  ;  to  be  exer- 
cised when  the  legal  rights  of  the  people  are  invaded,  359. 

Revolution  of  1688,  49 — 51,  154,  228  ;  settled  the  prerogatives  of  the 
Crown,  63 ;  respected  the  royal  authority,  261,  270. 

Revolutions,  in  England,  have  terminated  in  favour  of  liberty,  219, 226 ; 
several  instances  shown,  226 — 229 ;  not  so  in  the  Roman  republics, 
220 — 225;  nor  in  the  Grecian  commonwealths,  225 ;  nor  in  the  limited 
monarchies  of  Europe,  226. 

Rhegium,  execution  of  the  soldiers  for  pillaging,  231. 

Roman  codes,  various,  350. 

Roman  commonwealth,  its  various  revolutions  unfavourable  to  liberty, 
220—225 ;  defective  in  the  execution  of  its  laws,  229—236  ;  cruelty  of 
its  criminal  code,  249  ;  invaded  the  liberty  of  the  citizens,  272  ;  its 
decline  and  fall,  302—304. 

Roman  judges,  whence  chosen,  233. 

Roman  jurisconsults,  97. 

Roman  laws  introduced  into  England,  82  ;  and  rejected,  84. 

Roman  tribunes  and  the  people,  181, 187 — 191,  305. 

Rousseau  quoted,  160,  169,  176,  200,  308. 

Royal  authority  in  the  case  of  minors,  260. 

Royal  household  in  England,  148. 

Royal  prerogative,  268,  310. 

Runny-Mead,  meeting  of  King  John  and  the  barons  there,  25. 

Russian  ambassador  arrested  in  1708,  248. 

Scipio  Nasica  and  the  Romans,  181. 

Scotland,  the  number  of  representatives  it  sends  to  parliament,  52  ;  the 
lords  of  the  articles,  what  assembly,  166 ;  their  nobles  invaded  the 
authority  of  the  Crown,  262 ;  the  bill  for  settling  the  Hanoverian 
succession,  ib. 

Secretarv  of  State  for  the  Home  Department,  365  ;  for  Foreign  Affairs, 
ib. ;  for  the  Colonies,  ib. 

Session,  parliamentary,  56 — 58. 

Sessions,  county  and  borough,  125,  135. 

Sevigne"  (Madame  de)  on  granting  the  supplies  in  France,  328. 

Six  bloody  articles  of  Henry  VIII.,  39. 

Smith  (Dr.  Adam)  on  a  standing  army,  285. 

Social  war,  or  the  revolt  of  the  Italians,  234. 

Sons,  the  Roman  formality  of  emancipating,  106. 

Spain,  its  states  formerly  democratic  republics,  33,  262 ;  origin  of  the 
Spanish  monarchy,  33. 

Spartacus  noticed,  209. 

Speaker  of  the  House  of  Commons,  57. 

Spelman  (Sir  Henry)  on  the  conquest,  13. 

Spiritual  Lords,  55. 
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Spurius  Maelius,  his  death,  231. 

Star  chamber,  its  jurisdiction,  40,41, 201,  291 ;  abolished,  44,  201,  309. 

Statutes  of  parliament,  their  origin,  60. 

Stuart  dynasty,  42—51,  293. 

Sweden,  its  senate  invades  the  royal  authority,  261,  319 ;  its  executive 

authority  vested   in   the   Privy    Council,    263,   318  ;    the  people's 

deputies,  305. 
Swift  (Dean)  on  Queen  Anne  and  the  Duke  of  Marlborough,  266. 
Taxation  in  England  and  France  compared,  326—328. 
Taxes  first  levied  by  the  joint  consent  of  Lords  and  Commons,  30 ;  the 

right  of  levying  on  the  people's  representatives,  324 — 332. 
Temple  (Sir  Wm.)  on  the  Anglo-Saxon  dynasty,  13. 
Tooly's  case  of  homicide,  215. 
Torture  used  by  the  Greeks,  250 ;  in  England,  251 ;  its  abolition  in 

criminal  cases,  132. 
Trail  Baton,  establishment  of  this  court,  30. 

Treason,  high,  legal  proceedings  in  cases  of,  128;  incases  of  a  peer,  131. 
Tresilian  (Sir  Robert)  attainted  for  high  treason,  240. 
Trevor  (Sir  John)  expelled  the  Commons,  241. 
Trial  by  jury  of  Saxon  origin,  23  ;     revived  by  Henry  II.,  ib. ;    in 

Normandy,   236 ;    in  Sweden,  237  ;  in  Scotland,  ib. ;    commended, 

127—136,236. 
Tribonian,  compiler  of  the  Justinian  Code,  351,  352. 
Tribuneship  instituted  at  Rome,  221,  223. 
Tudors,  the  power  of  the  princes,  36,  293. 
Twelve  Tables,  the  laws  of,  97,  106,  107,  250,  275. 
Venetian  republic,  its  despotism,  275  ;  the  people   deprived  of  their 

political  privileges,  306. 
Verres,  his  guilt  and  punishment,  234. 
Virgil  (Pohdore)  on  the  Exchequer  Court,  88. 
Viriatus  noticed,  209. 
Walpole's  administration,  301. 
Warrants,  general,  considered,  309. 
Washington  (George),  his  character,  362. 
William  I.  his  conquest  of  England,  13  ;  introduces  the  feudal  system, 

14 ;  his  despotic  tyranny,  17  ;  divides  England  into  military  fiefs, 

ib. ;  used  the  French  language  in  judicial  documents,  58. 
William  III.,  invested  with  the  sovereignty,  50,  154. 
William  IV.  opposes  the  Reform  Bill,  360. 
Wolcott  (Dr.)  his  notices  of  De  Lohne,  3,  5,  6. 
Woodfall,  his  prosecution  for  publishing  Junius'  Letters,  130. 
Writ  of  Capias,  92  ;  of  the  English  Courts,  92—101. 
Writs  issued  by  the  sovereign  to  convoke  a  parliament,  54,  73 ;  the 
earliest  known,  59. 
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Longfellow's  Poetical  Works,  com- 
plete, including  The  Wayside  Inn. 
Twenty-four  page  Engraving/,  by  Birhet 
Foster  and  others,  and  a  new  Portrait. 

■ ;  or,  without  the  illustrations. 
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Prose  Works,  complete.  .c'<  c- 

teen  page  Engraving*  by  Birhet  Foster 
and  others. 

Marry  at' s  Masterman   Beady;    or, 

The  Wreck  of  the  Pacific.    93  Engravings. 
Mission ;  or,  Scenes  in  Af- 
rica.  (Written  for  Young  People.)    Illus- 
trated by  Gilbert  and  Dalziel. 

Pirate  and  Three    Cutters. 


New   Edition,    with    a    Memoir   of   the 
Author.     With  20  Steel  Engravings,  from 
Drawings  by  Clarkson  Stansfield,  R.A. 
Privateer's-Man    One   Hun- 


dred Years  Ago.     Eight  Engravings  on 
Steel,  after  Stothard. 

Settlers   in  Canada.      New 


Kdltlon.  Ten  fine  Engravings  by  Gilbert 
and  Dalziel. 

Maxwell's  Victories  of  Wellington 

and  the  British  Annies.  Illustrations  on 
Steel 

Michael  Angelo  and  Raphael,  their 

Lives  and  Works.  By  Ddpfa  and  Qca- 
tkemkke  db  QuiNCY.  With  13  highly- 
fmished  Engravings  on  Steel 

Miller's  History  of  the  Anglo-Sax- 
ons. Written  In  a  popular  style,  on  the 
basis  of  Sharon  Turner.  Portrait  of 
Alfred,  Map  of  Saxon  Britain,  and  12 
elaborate  Engravings  on  Steel 

Milton's  Poetical  Works.  With  a 
Memoir  by  James  Montoombbt,  Todd's 
Verbal  Index  to  all  the  Poems,  and  Ex- 
planatory Notes.  With  120  Engravings 
by  Thompson  and  others,  from  Drawings 
by  W.  Harvey.  2  vols. 
Vol.  1.  Paradise  Lost,  complete,  with 

Memoir,  Notes,  and  Index. 
Vol.  2.  Paradise  Regained,  and  other 
Poems,  with  Verbal  Index  to  all  the 
Poems. 

ICudie's  British  Birds.  Revised  by 
VV.  C.  L.  Mabtin.  Fifty-two  Figures  and 
7  Plates  of  Eggs.    In  2  vols. 

;  or,  with  the  plates  coloured. 

Is.  6<J.  per  vol. 

Naval  and  Military  Heroes  of  Great 
Britain ;  or,  Calendar  of  Victory.  Being  a 
ltecord  of  British  Valour  and  Conquest 
liy  Sea  and  Land,  on  every  day  In  the 
year,  from  the  time  of  William  the 
Conqueror  to  the  Battle  of  Inkermann. 
By  Major  Johns,  H.M.,  and  Lieutenant 
P.  H.  Nicolas,  R.M.  Twenty-four  Por- 
traits.   6s. 


Nicolini's  History  of  the  Jesuits : 
their  Origin,  Progress,  Doctrines,  and  De- 
signs. Fine  Portraits  of  Loyola,  Ixiinit, 
Xavier,  Borgia,[Aequaviva,  Fire  la  Chaise, 
and  Pope  O'anganelU. 

Norway  and  its  Scenery.  Compris- 
ing Price's  Journal,  with  large  Additions, 
and  a  Road-Book.  Edited  by  f.  Fobksteb. 
Twenty-two  Illustrations. 

Paris  and  its  Environs,  including 

Versailles,  St  Cloud,  and  Excursions  into 
the  Champagne  Districts.  An  illustrated 
Handbook  for  Travellers.  Edited  by  T. 
Fobbsteb.  Twenty-eight  beautiful  En- 
gravings, i. 
Petrarch's  Sonnets,  and  other  Poems. 
Translated  into  English  Verse.  By  various 
hands.  With  a  Life  of  the  Poet,  by 
Thomas  Campbell.    With  16  Engravings. 

Pickering's  History  of  the  Races  of 

Man,  with  an  Analytical  Synopsis  of  the 
Natural  History  of  Man.  By  Dr.  Hall. 
Illustrated  by  numerous  Portraits. 

;  or,  with  the  plates  coloured, 
is.ed. 

*»*  An  excellent  Edition  of  a  work  ori- 
ginally published  at  31.  3*.  by  the 
American  Government. 

Pictorial  Handbook  of  London.  Com- 

S rising  Its  Antiquities,  Architecture,  Arts, 
lanufactures,    Trade,    Institutions,   Ex- 
hibitions,  Suburbs,   &C.      Two   hundred 
and  five  Engravings,  and  a  large  Map,  by 
Lowry. 
This  volume  contains  above  900  pages, 
and  is  undoubtedly  the  cheapest  five- 
shilling  volume  ever  produced. 

Pictorial  Handbook  of  Modern  Geo- 
graphy, on  a  Popular  Plan.  at.  6d.  Illus- 
trated by  150  Engravings  and  61  Maps.  6*. 

;  or,  with  the  maps  coloured, 

Is.  ad. 
Two  large  Editions  of  this  volume  have 
been  sold.  The  present  New  Edition 
is  corrected  and  improved ;  and,  besides 
introducing  the  recent  Censuses  of 
England  and  other  countries,  records 
the  changes  which  have  taken  place 
In  Italy  and  America. 

Pope's  Poetical  Works.  Edited  by 
Kobkbt  Carruthebs.  numerous  En- 
gravings.   2  vols, 

Homer's  Iliad.  With  Intro- 
duction and  Notes  by  J.  S.  Watson,  M.A. 
Illustrated  by  the  entire  Series  of  Flax- 
man's  Designs,  beautifully  engraved  by 
Moses  (in  the  full  Sao.' rise). 

Homer's    Odyssey,    Hymns, 


&c,  by  other  translators,  including  Chap- 
man, and  Introduction  and  Notes  by  J.  a, 
Watson,  M.A.  Flaxman's  Designs,  beau- 
tifully engraved  by  Moses. 
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Pope's  Life.     Including  many  of  his 
letters.     By  Robert  Ca  brothers.    New 
Edition,  revised  and  enlarged.    Illustra- 
tions. 
The  preceding  5  vols,  make  a  complete 
and  elegant  edition  of  Pope's  Poetical 
Works  and  Translations  for  25s. 

Pottery  and  Porcelain,  and  other  Ob- 
jects of  Vertu  (a  Guide  to  the  Knowledge 
of).  To  which  is  added  an  Engraved  List 
of  all  the  known  Marks  and  Monograms. 
By  Hexbt  G.  Bohn.  Numerous  Engrav- 
ings. 

;  or,  coloured.     10s.  6d. 

Prout's  (Father)    Beliques.      New 

Edition,  revised  and  largely  augmented. 
Twenty-one  spirited  Etchings  by  Maclise. 
Two  volumes  in  one.    Is.  6d. 

Recreations  in  Shooting.  By 
"  Craven."  New  Edition,  revised  and 
enlarged.  62  Engravings  on  Wood,  after 
Harvey,  and  9  Engravings  on  Steel,  chiefly 
after  A.  Cooper,  JLA. 

Bedding's  History  and  Descriptions 

of  Wines,  Ancle.it  and  Modern.  Twenty 
beautiful  Woodcuts. 

Robinson  Crusoe.  With  Illustrations 
by  Stothard  and  Harvey  Twelve  beau- 
tiful Engravings  on  Steel,  and  74  on 
Wood. 

;  or,  without  the  Steel  illustra- 
tions.   3s.  M. 

The  prettiest  Edition  extant. 

Some  in  the  Nineteenth  Century. 

New  Edition.  Revised  by  the  Author. 
Illustrated  by  34  fine  Steel  Engravings. 

2  vols. 

Southey's  Life  of  Nelson.       With 

Additional  Notes.  Illustrated  with  64 
Engravings. 

Starling's  (Miss)  Noble  Deeds  of 
Women ;  or,  Examples  of  Female  Courage, 
Fortitude,  and  Virtue.  Fourteen  beautiful 
Illustrations. 


Stuart  and  Bevett's  Antiquities  of 
Athens,  and  other  Monuments  of  Greece. 
Illustrated  in  11  Steel  Plates,  and  nu- 
merous Woodcuts. 

Tales  of  the  Genii ;  or,  the  Delightful 

Lessons  of  Horam.  Numerous  Woodcuts, 
and  3  Steel  Engravings,  after  Stothard. 

Tasso's  Jerusalem  Delivered.  Trans- 
lated into  English  Spenserian  Verse,  with 
a  Life  of  tie  Author.  By  J.  H.  Wiffek. 
Eight  Engravings  on  Steel,  and  24  on 
Wood,  by  Thurston. 

Walker's  Manly  Exercises.  Con- 
taining Skating,  Riding,  Driving,  Hunting. 
Shooting,  Sailing,  Rowing,  Swimming,  fcc. 
New  Edition,  revised  by  "  Craven." 
Forty-four  Steel  Plates,  and  numerous 
Woodcuts. 

Walton's  Complete  Angler.  Edited 
by  Edward  Jesse,  Esq.  To  which  is 
added  an  Account  of  Fishing  Stations,  Ac, 
by  H.  G.  Bomr.  Upwards  of  203  En- 
gravings. 

;  or,  with  26  additional  page 

Illustrations  on  Steel.    Is.  6<i. 

Wellington,  Life  of.  By  An  Old 
Soldier,  from  the  materials  of  Maxwell. 
Eighteen  Engravings. 

White's    Natural    History  of   Sel- 

borne.  With  Notes  by  Sir  WnxiAM  Jak- 
dine  and  Edward  Jesse,  Esq.  Illustrated 
by  40  highly-finished  Engravings. 

■ ;  or,  with  the  plates  coloured. 
1s.6d. 

Young,  The,  Lady's  Book.  A  Ma- 
nual of  Elegant  Recreations,  Arts,  Sciences, 
and  Accomplishments ;  including  Geology, 
Mineralogy,  Concbology,  Botany,  Ento- 
mology, Ornithology,  Costume,  Embroi- 
dery, the  Escritoire,  Archery,  Riding, 
Music  (instrumental  and  vocal),  Dancing, 
Exercises,  Painting,  Photography,  &c.  Ac. 
Edited  by  distinguished  Professors.  Twelve 
Hundred  Woodcut  Illustrations,  and  seve- 
ral fine  Engravings  on  Steel.    Is.  <Ad. 

;  or,  cloth  gilt,  gilt  edges,  9s. 
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-Eschylus.  Literally  Translated  into 
English  Prose  by  an  Oxonian.  3*. 
•ft 

,    Appendix   to.       Containing 

the  New  Readings  given   in  Hermann's 
posthumous   Edition  of  Aeschylus.     By 
George  Buboes,  MJl    3*.  id. 
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Ammianus  Marcellinus.     History  of 
Rome  from Constantius  to  Valens.  Trans- 
lated   by  C.  D.  Yoxge,    B.A.      Double 
volume,  Is.  64 
%*  This  it  a  very  circumstantial  and 
amusing  history.     Gibbon  expresses 
himself  largely  indebted  to  it. 
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Apuleius,  the  Golden  Ass ;  Death  of 

Socrates ;  Florida ;  and  Discourse  on  Magic. 
To  which  1b  added  a  Metrical  Version  of 
Cupid  and  Psyche ;  and  Mn.  Tlghe's 
Psyche.    Frontispiece. 

Aristophanes'  Comedies.      Literally 

Translated,  with  Notes  and  Extracts  from 
Frere's  and  other  Metrical  Versions,  by 
W,  J.  Hickie.    2  vols. 
VoL  1.   Aehamians,    Knights,    Clouds, 

Wasps,  Peace,  and  Birds. 
Vol.  2.  Lysistrata,  Thesmopboriazusas, 
Frogs,  Ecclesiazusas,  and  Plutus. 

Aristotle's  Ethics.  Literally  Trans- 
lated by  Archdeacon  Browne,  late  Classical 
Professor  of  King's  College. 

Politics    and    Economics. 

Translated  by  E.  Wauoud,  M.A. 

Metaphysics.  Literally  Trans- 
lated, with  Notes,  Analysis,  Examination 
Questions,  and  Index,  by  the  Rev.  John 
1 1.  M'Mahon,  MA.,  and  Gold  Medallist  in 
Metaphysics,  T.C.D. 

History  of  Animals.     In  Ten 

Books.  Translated,  with  Notes  and  Index, 
by  Richard  Crksswell,  M.A. 

Organon ;  or,  Logical  Treat- 
ises. With  Notes,  <fcc.  By  O.F.Owen,  MA. 
2  vols.,  3s.  6d.  each. 

Rhetoric  and  Poetics.    Lite- 


rally Translated,  with  Examination  Ques- 
tions and  Notes,  by  an  Oxonian. 

Athensens.  The  Deipnosophists ;  or, 
the  Banquet  of  the  Learned.  Translated 
by  C.  D.  Yonoe,  B.A.    3  vols. 

Caesar.  Complete,  with  the  Alexan- 
drian, African,  and  Spanish  Wars.  Lite- 
rally Translated,  with  Notes, 

Catullus,  Tihullus,  and  the  Vigil  of 

Venus.  A  Literal  Prose  Translation.  To 
which  are  added  Metrical  Versions  by 
Lamb,  Grainger,  and  others.  Fruntis- 
piece. 

Cicero's  Orations.  Literally  Trans- 
lated by  C.  D.  Yonqe,  B.A.    In  4  vols. 

Vol.  1.  Contains  the  Orations  against 
Verres,  &c    Portrait. 

Vol.  2.  Catiline,  Archias,  Agrarian 
Law,  Rabirius,  Murena,  Sylla,  *c. 

Vol.  3.  Orations  for  his  House,  Plancius, 
Sextlus,  Ocellus,  Milo,  Ligarius,  Ac. 

Vol.  4.  Miscellaneous  Orations,  and 
Rhetorical  Works ;  with  General  In- 
dex to  the  four  volumes. 

on  Oratory  and  Orators.    By 

J.  S.  Watson,  M.A. 

on  the  Nature  of  the  Gods, 


Divination,  Fate,  Laws,  a  Republic,  4c. 
Translated  by  C.  D.  Yonge,  B.A^  and 
F.  Barkak. 


Cicero's  Academics,  De  Finibus,  and 

Tusculan  Questions.     By  C.  D.  Yonge, 
B.A.    With  Sketch  of  the  Greek  Philo- 
sophy. 
Offices,  Old  Age,  Friendship, 

Sciplo't  Dream,  Paradoxes,  &c    Literally 
Translated,  by  R.  Edmonds.   3s.  6ci. 

Demosthenes'  Orations.    Translated, 
with  Notes,  by  C.  Rann  Kennedy.    In  5 
volumes. 
Vol.  1.  The  Olynthiac,  Philippic,  and 

other  Public  Orations.    3*.  ed. 
Vol.  2.  On  the  Crown  and  on  the  Em- 
bassy. 
Vol.  3.  Against  Leptlnes,  Mld'.as,  An- 

drotrion,  and  Aristocrates. 
VoL  4.  Private  and  otber  Orations. 
VoL  6.  Miscellaneous  Orations. 

Dictionary  of  Latin  Quotations.  In- 
cluding Proverbs,  Maxims,  Mottoes,  Law 
Terms  and  Phrases;  and  a  Collection  of 
above  500  Greek  Quotations.  With  all  the 
quantities  marked^  &  English  Translations. 

,  with  Index  Verborum.     6s. 

Index  Verborum  only.    Is. 

Diogenes  Laertius.  Lives  and  Opin- 
ions of  the  Ancient  Philosophers.  Trans- 
lated, with  Notes,  by  C.  D.  Yonge. 

Euripides.  Literally  Translated.  2  vols. 
VoL  1.  Hecuba,  Orestes,  Medea,  Hippo- 

lytus.   Alcestls,   Bacchfe,  Heraclidte, 

lpbtgenia  in  Aulide,  and  Iphigenia  In 

Tauris. 
VoL  2.  Hercules  Fnrens,  Troades,  Ion. 

Andromache,      Suppliants,      Helen, 

Electra,  Cyclops,  Rhesus. 

Greek  Anthology.      Literally  Tranr- 

lated.   With  Metrical  Versions  by  various 

Authors. 
Greek    Romances     of    Heliodorus. 

Longus,  and  Achilles  Tatlus. 
Herodotus.        A    New    and    Literal 

Translation,  by  Henrt  Cart,  M.A.,  oi 

Worcester  College,  Oxford. 

Hesiod,  Callimachus,  and  Theognis. 
Literally  Translated,  with  Notes,  by  J 
Banks,  M.A. 

Homer' 8  Iliad.  Literally  Translate- 1, 
by  an  Oxonian. 

■  Odyssey,  Hymns,  &C      Lite- 

rally Translated,  by  an  Oxonian. 

Horace.  Literally  Translated,  by 
Smart.  Carefully  revised  by  an  Oxonian 
3s.  ed. 

Justin,  Cornelius  Nepos,  and  Eutrc 

plus.     Literally  Translated,   with  Note, 
and  Index, by  J.  S.  Watson,  M.A. 

Juvenal,  Persius,  Sulpicia,  and  Lu 

cilms.      By   L.   Evans.  M.A.    With  1 1 
Metrical  Version  by  Gifford.  Primtispic  c 
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A  CATALOGUE  OF 


Livy.     A  new  and  Literal  Translation. 
By  Dr.  Spillan  and  others.    In  4  vols. 
Vol.  1.  Contains  Books  1— & 
Vol.  2.  Books  9—26. 
Vol.  3.  Books  27—36. 
Vol.  4.  Books  37  to  the  end ;  and  Index. 
Lucan's  Pharsalia.     Translated,  with 

Notes,  by  H.  T.  Riley. 
Lucretius.     Literally  Translated,  with 
Notes,  by  the  Rev.  J.  S.  Watson,  M.A. 
And  the  Metrical  Version  by  J.  M.  Good. 
Martial's  Epigrams,  complete.  Lite- 
rally Translated.    Each  accompanied  by 
one  or  more  Verse  Translations  selected 
from  the  Works  of  English  Poets,  and 
other  sources.     With  a  copious  Index. 
Double  volume  (660  pages).    7*.  6d. 
Ovid's  Works,   complete.     Literally 
Translated.    3  vote. 
VoL  1.  Fasti,  Tristla,  Epistles,  &c 
Vol.  2.  Metamorphoses. 
Vol.  a  Heroides,  Art  of  Love,  4c. 
Pindar.   Literally  Translated,  by  Daw- 
son W.  Turner,  and  the  Metrical  Version 
by  Abraham  Moore. 
Plato's   Works.      Translated  by  the 
Rev.  H.  Cart  and  others.    In  6  vols. 
Vol.  1.  The  Apology  of  Socrates,  Crlto, 
Phaedo,  Gorgias,  Protagoras,  Phsedrus, 
Thesetetus,  Euthyphron,  Lysis. 
VoL  2.  The  Republic,  Tinweus,  &Critias. 
VoL  3.    Meno,  Enthydemus,  The  So- 
phist, Statesman,    Cratylus,    Parme- 
nides,  and  the  Banquet. 
VoL  4.    Phllebus,  Charmides,  Laches, 
The  Two  Alcibiades,  and  Ten  other 
Dialogues. 
Vol.  6.  The  Laws. 

VoL  6.    The  Doubtful  Works.    With 
General  Index. 
Plautus's  Comedies.    Literally  Trans- 
lated, with  Notes,  by  H.  T.  Riley,  B.A. 
In  2  vols. 
Pliny's  Natural  History.    Translated, 
with  Copious  Notes,  by  the  late  John 
Bostock,  M.D.,  F.R.S.,  and  H.  T.  Riley, 
Li.  A    In  6  vols. 

Propertius,  Petronius,  and  Johannes 

Secundus.  Literally  Translated,  and  ac- 
companied by  Poetical  Versions,  from 
various  sources. 


Quintilian's  Institutes  of  Oratory. 

Literally  Translated,  with  Notes,  &c.,  by 
J.  S.  Watsoh,  M.A.    In  2  vols. 

Sallust,  Floras,  and  Velleius  Pater- 
culus.  With  Copious  Notes,  Biographical 
Notices,  and  Index,  by  J.  S.  Watson. 

Sophocles.  The  Olford  Translation 
revised. 

Standard  Library  Atlas  of  Classical 

Geography.  Twenty-two  large  coloured 
Maps  according  to  the  latest  authoritirs. 
With  a  complete  Index  (accentuated), 
giving  the  latitude  and  longitude  of  every 
place  named  in  the  Maps.  Imp.  8vo.  1*.6d. 

Strabo's  Geography.  Translate  I, 
with  Copious  Notes,  by  W.  Falconeh, 
M.A.,  and  H.  C.  Hamilton,  Esq.  With 
Index,  giving  the  Ancient  and  Modern 
Names.    In  3  vols. 

Suetonius'    Lives    of    the   Twelve 

Casars,  and  other    Works.      Thomson's 
Translation,  revised,  with  Notes,  by  T. 
Forester. 
Tacitus.      Literally  Translated,    with 
Notes.    In  2  vols. 
Vol.  1.  The  Annals. 
Vol.  2.  The   History,  Germaula,  Agri- 
cola,  &c.    With  Index. 
Terence  and  Phaedrus.    By  H.  T. 

Riley,  B.A. 
Theocritus,     Bion,     Moschus,    and 
Tyrteus.    By  J.  Banks,  MA.    With  the 
Metrical  Versions  of  Chapman. 
Thucydides.      Literally  Translated  by 
Rev.  H.  Dale.    In  2  vols.    3*.  64.  each.' 
VirgiL     Literally  Translated  by  Da- 
vidson.   New  Edition,  carefully  revised. 
3s.  64. 
Xenophon's  Works.     In  3  Vols. 

VoL  1.  The  Anabasis  and  Memorabilia. 
Translated,  with  Notes,  by  J.  S.  Wat- 
son, M.A.  And  a  Geographical  Com- 
mentary, by  W.  F.  Ains  worth,  F.&A., 
F.RG.S.,  fcc. 
VoL  2.  Cyropjedla  and  Hellenics.  By 
J.  S.  Watson,  M.A.,  and  the  Rev.  H. 
Dale. 
Vol.  3.  The  Minor  Works.  By  J.  B. 
Watson,  M.A. 


XII. 


Bonn's  Scientific  Library. 


UNIFOBM   WITH  THE   STANDARD  L1BBABY,   AT   5«.   PER  VOLUME 
(EXCEPTING  THOSE  MARKED  OTHERWISE). 

Agassis  and  Gould's  Comparative 
Physiology.  Enlarged  by  Dr  Wright. 
Upward*  of  400  Engraving*. 

Bacon's  Novum  Organum  and  Ad- 
vancement of  Learning.  Complete,  with 
Notes,  by  J.  Devev.  M.A. 

Blair's  Chronological  Tables,  Revised 
and  Enlarged.  Comprehending  the  Chro- 
nology and  History  of  the  World,  from 
U 


the  earliest  times.  By  J.  WrLLODGJinr 
Rosse.  Double  Volume.  10*.;  or,  half- 
bound,  10*.  6d. 

Index  of  Dates.     Comprehending  the 

Srlncipal  Facta  in  the  Chronology  and 
flstory  of  the  World,  from  the  earliest  to 
the  present  time,  alphabetically  arranged. 
By  J.  W.  RossK.  Double  volume,  10*. ; 
or,  half-bound,  10*.  6ci, 


BOHN'S  VARIOUS  LIBRARIES. 


Bolley's  Manual  of  Technical  Analy- 
sis. A  Guide  for  the  Testing  of  Natural 
and  Artificial  Substances.  By  B.  H.  Paul. 
100  Wood  Engraving!. 
BRIDGEWATER  TREATISES.  — 
Bell  on  the  Hand.  Its  Mecha- 
nism and  Vital  Endowments  as  evincing 
Design.    Seventh  Edition  Revised. 

Kirby  on  the  History,  Habits, 

and  Instincts  of  Animals.  Edited,  with 
Notes,  by  T.  Rymkb  Jones.  Numerous 
Engravings,  many  bf which  are  additional. 
In  2  vols. 

Kidd  on  the  Adaptation  of 

External  Nature  to  the  Physical  Condition 
of  Man.    3s.  fid. 

Whewell's  Astronomy    and 


General  Physics,   considered  with  refer- 
ence to  Natural  Theology,     'is.  6d. 

Chalmers  on  the  Adaptation 


of  External  Nature  to  the  Moral  and  In- 
tellectual Constitution  of  Man.    5s. 

Prout's  Treatise  on  Chemis- 


try, Meteorology,  and  Digestion.  Edited 
by  Dr.  J.  W.  GBiFMrn. 

Buckland's     Geology     and 

Mineralogy.  With  numerous  Illustrations. 
[In  Preparation. 

' Roget's  Animal  and  Vege- 
table Physiology.    Illustrated.     [Shortly. 

Carpenter's  (Dr.  W.  B.)  Zoology.  A 
Systematic  View  of  the  Structure,  Habits, 
Instincts,  and  Uses,  of  the  principal  Fami- 
lies of  the  Animal  Kingdom,  and  of  the 
chief  forms  of  Fossil  Remains.  New  edition, 
revised  to  the  present  time,  under  arrange- 
ment with  the  Author,  by  W.  S.  Dallas, 
F.LJS.  Illustrated  witli  many  hundred 
fine  Wood  Engravings.    In  2  vols.  6s.  each. 

Mechanical  Philosophy,  As- 
tronomy, and  Horology.  A  Popular  Ex- 
position.   183  Illustrations. 

• Vegetable    Physiology    and 

Systematic  Botany.  A  complete  Intro- 
duction to  the  Knowledge  of  Plants.  New 
Edition,  revised,  under  arrangement  with 
the  Author,  by  E.  Lankesteb,  M.D.,  &c. 
Several  hundred  Illustrations  on  Wood.  6s. 

Anima.1   Physiology.      New 

Edition,  thoroughly  revised,  and  in  part 
re- written  by  the  Author.  Upwards  of 
300  capital  Illustrations.    6s. 

Chess  Congress  of  1862.  A  Collec- 
tion of  the  Games  played,  and  a  Selection 
of  the  Problems  sent  in  for  the  Competi- 
tion. Edited  by  J.  Lowknthal,  Manager. 
With  an  Account  of  the  Proceedings,  and 
a  Memoir  of  the  British  Chess  Association, 
by  J.  W.  Medley,  Hon.  Sec.    Is.  ■ 

Chevreul  on  Colour.  Containing  the 
Principles  of  Harmony  and  Contrast  of 


Colours,  and  their  application  to  the  Arts. 
Translated  from  the  French  by  Chaki.ks 
Mabtel.  Only  complete  Edition.  Several 
Elates. 

-;  or,  with  an  additional  series 


of  16  Plates  In  Colours.    7*.  6d. 
Clark's     (Hugh)     Introduction    to 

Heraldry.  With  nearly  1 000  Illustration  t. 
18th  Edition.  Revised  and  enlarged  by  J.  R. 
Planch*,  Esq.,  Rouge  Croix.  Or,  with  all 
the  Illustrations  coloured,  15*. 

[Just  published. 

Comte's  Philosophy  of  the  Sciences. 
Edited  by  G.  H  Lewes. 

Ennemoser's  History  of  Magic. 
Translated  by  William  Howrrr.  With 
an  Appendix  of  the  most  remarkable  and 
best  authenticated  Stories  of  Apparitions. 
Dreams,  Table-Turning,  and  Spirit-Rap- 
ping,  &c.    In  2  vols. 

Handbook  of  Domestic  Medicine.  Po- 
pularly arranged.  By  Dr.  Henry  Davies. 
700  pages.    With  complete  index. 

Handbook  of  Games.  By  various 
Amateurs  and  Professors.  Comprising 
treatises  on  all  the  principal  Games  of 
chance,  skill,  and  manual  dexterity.  In 
all,  above  40  games  (the  Whist,  Draughts, 
and  Billiards  being  especially  comprehen- 
sive). Edited  by  11.  G.  Boh*.  Illus- 
trated by  numerous  Diagrams. 

Hogg's  (Jabez)  Elements  of  Experi- 
mental and  Natural  Philosophy.  Con- 
taining Mechanics,  Pneumatics,  Hydro- 
statics, Hydraulics,  Acoustics,  Optic, 
Caloric,  Electricity,  Voltaism,  and  Mag- 
netism. New  Edition,  enlarged.  Vp- 
vards  of  400  Woodcuts. 

Hind's  Introduction  to  Astronomy. 

With  a  Vocabulary,  containing  an  Expla- 
nation of  all  the  Terms  in  present  use. 
New  Edition,  enlarged.     Numerous  En- 
gravings.   3*.  6d. 
Humboldt's  Cosmos ;  or  Sketch  of  a 

Physical  Description  of  the  Universe. 
Translated  by  H  G  On«  and  W.  S. 
Dallas,  F.LA  Pine  Portrait.  In  five 
vols.  3s.  64  each ;  excepting  Vol.  V.,  br. 
*,*  In  this  edition  the  notes  are  placed 
beneath  the  text.  Humboldt's  analytical 
Summaries  and  the  passages  hitherto  sup- 
pressed are  included,  and  new  and  com- 
prehensive Indices  are  added. 

■ Travels  in  America.  In  3  vols. 

■  Views  of  Nature;   or,'  Con- 

templations of  the  Sublime  Phenomena  of 
Creation.  Translated  by  E.  C.  Orrl  and 
H.  G.  Bonx.  A  fac-slmile  letter  from  tl .•• 
Author  to  the  Publisher;  translations  <  I 
the  quotations,  and  a  complete  Index. 

Humphrey's  Coin  Collector's  Ma- 
nual. A  popular  Introduction  to  tli<- 
Study  of  Coins.  Highly  finished  Engrav 
ivgs.    In  2  vols. 
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ing  bis  Tour  to  the  Hebrides,  Tonr  in 
Wales,  Ac  Edited,  with  large  additions 
and  Notes,  by  the  Kight  Hon.  John  Wiason 
Ckokkr.  The  second  and  most  complete 
Copyright  Edition,  re-arranged  and  re- 
vised according  to  the  suggestions  .of 
Lord  Macaulay,  by  the  late  John 
Wright,  Esq,  with  further  additions  by 
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was  formerly  published  at  21. 
BoswelTs  Johnsoniana.  A  Collection 
of  Miscellaneous  Anecdotes  and  Sayinc- 
of  Dr.  Samuel  Johnson,  gathered  from 
nearly  a  hundred  publications.  A  Sequei 
to  the  preceding,  of  which,  it  form*  vol.  6. 
or  parti  9  and  10.  Engravings  on  Steel 
In  1  vol.  cloth,  it.,  or  in  2  parts,  It.  each. 
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BOHN'8  VABIOUt 


Cape  and  the  Kaffirs.  A  Diary  of 
Five  Years'  Residence.  With  a  Chapter 
of  Advice  to  Emigrants.  By  H.Ward.  2s. 

Carpenter's  (Dr.  W.  B.)  Physiology 

of  Temperance  and  Total  Abstinence.  On 
the  Effects  of  Alcoholic  Liquors.  Is.;  or, 
on  fine  paper,  cloth,  2s.  6ti. 

Cinq-Mars;  or  a  Conspiracy  under 
Louis  XIII.  Au  Historical  Romance  by 
Count  Alfred  de  Vigny.  Translated  by 
W.  Hazlitt.    2s. 

Dibdin's  Sea  Songs  (Admiralty  Edi- 
tion). Illustration*  by  Cruikshank. 
•is.  6(2. 

Emerson's  Orations  and  Lectures.  Is. 

Representative  Men,  Com- 
plete.   Is. 

Franklin's  (Benjamin)  Genuine  Au- 
tobiography. From  the  Original  Manu- 
script.   By  J  abed  Sparks.    1*. 

Gervinus's  Introduction  to  the  His- 
tory of  the  19th  Century.  From  the 
German.    Is. 

Guizot's  Life  of  Monk.     Is.  6d. 

Monk's  Contemporaries.  Stu- 
dies on  the  English  Bevolution  of  1688. 
Portrait  of  Clarendon.    Is.  6<J. 

Hawthorne's  (Nathaniel)  Twice  Told 

Tales,     is. 

the  Same.     Second  Series.   Is. 

Snow  Image  &  other  Tales.  Is. 

Scarlet  Letter.     Is. 

House  with  the  Seven  Gables. 

A  Romance.    Is. 

Irving's  (Washington)  Life  of  Mo- 
hammed.   Portrait.    Is.  6d. 

Successors    of    Mohammed. 


is.  ed. 


Spain.    2  vols.    is.  6d.  each. 
Life  of  Columbus. 


Life  of  Goldsmith.    Is.  Gd. 
Sketch  Book.     Is.  6tf. 
Tales  of  a  Traveller.    Is.  6tf. 
Tour  on  the  Prairies.     Is. 
Conquests  of   Granada  and 


is.  6d. 


2  vols, 
is.  Hd.  each. 

Companions    of    Columbus. 

l«.6tL 

Adventures  of  Captain  Bon- 
neville,   is.  ad. 

Knickerbocker's  New  York. 


Tales  of  the  ADaambra.  Is.  6d. 
Conquest  of  Florida.     Is.  6d. 
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Brace  Dnage , 
Astoria.     2s. 


Wolfert's  Boost,  and  other 

Tales.    Is. ;  fine  paper,  is.  6d. 
Life  of  Washington.    Autho- 


rized Edition  (uniform  with  the  Works). 
Pine  Portrait,  dec  6  parts,  •with  General 
Index.    2s.  6d.  each. 

Life  and  Letters.      By  his 

Nephew,  Pierre  E,  Ibviko.  Portrait.   In 
4  parts.    2s.  each. 
V  For  Washington  Irving's  Collected 
Works,  see  p.  4. 

Lamartine's  Genevieve;  or,  The 
History  of  a  Servant  GirL  Translated  by 
A.  R.  Sooble.    Is.  6d. 

- Stonemason    of    Saintpoint. 

A  Village  Tale.    is.  6d. 

Three  Months  in  Power.   2s. 

Lion  Hunting  and  Sporting  Life  in 
Algeria.  By  Jci.es  Gerard,  the  "  Lion 
Killer."     Twelve  Engravings.    Is.  6d. 

London  and  its  Environs.  By 
Cyrus  Redding.  Numerous  Illustrations. 
2s. 

Mayhew's  Image  of  his  Father. 
'lSuelve  page  Illustration*  on  Steel  by 
"  Phiz."    2s. 

Modern  Novelists  of  France.  Con- 
taining Paul  Huet,  the  Young  Midship- 
man, and  Kernock  the  Corsair,  by  Eugene 
Sue;  Physiology  of  the  General  Lover, 
bySoulie;  the  Poacher,  by  Jules  Janin  ; 
Jenny,  and  Husbands,  by  Paul  de  Kock. 
2s. 

Munchausen's  (Baron)  Life  and  Ad- 
ventures,   it. 

Preachers  and  Preaching.  Includ- 
ing sketches  of  Robert  Hall,  Newman, 
Chalmers,  Irving,  MelvilL  Spurgeon,  Bel- 
lew,  Dale,  Cumming,  &c.    Is.  64. 

Sandford  and  Merton.  By  Thomas 
Day.  Eight  fine  Engraving*  by  Anelay.  2s. 

Taylor's  El  Dorado ;  or,  Pictures  of 

the  Gold  Region.    2  vols.    Is.  each. 

Willis's  (N.  Parker)  People  I  have 
Met ;  or.  Pictures  of  Society,  and  People 
of  Mark.    is.  6d. 

Convalescent :    or,  Rambles 

and  Adventures,    is.  6d. 
Life  Here  and  There;    or, 

Sketches  of  Society  and  Adventure,  is.  6d. 
Hurry-graphs ;  or,  Sketches 

of  Scenery,  Celebrities,  and  Society.  ls.6d. 
Pencillings    by    the    Way. 

PowrJineplaUs.    as.  6i 
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